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CURRENT TOPICS. 





England and America have recently lost two 
of their foremost lawyers, Judah P. Benjamin 
and Charles O’Connor. The former had dis- 
tinguished himself in both countries, and 
having spent the greater part of his career in 
this country, may well be looked upon as an 
American lawyer. He had figured promi- 
nently in the politics of the country prior to 
the war, and after the breaking out of the 
war, held high cabinet offices under the con- 
federate government. For causes familiar to 
all, he betook himself across the water, and 
proved himself able to cope with the English 
bar, and it was there that he produced the 
book which will give him undying fame. This 
book brought him great practice, and it is 
said that prior to his retirement from prac- 
tice, he appeared in no less than half the 
cases before the English Court of Appeal,from 
the entire kingdom. We have just cause in 
taking pride in his success in England, for 
we have shown the world what material we can 
produce. Of O’Connor it can be said that he 
won his success by his ability as displayed in 
his practice. From that he acquired a 
national reputation as the ablest advocate at 
the American bar. Neither Benjamin nor 
O’Connor began life under any but unfavor- 
able circumstances. The former while en- 
gaged in the study of law, had to support 
himself by teaching, while the financial status 
of the latter was of such a character that he 
barely received a common school education. 
The great men of the country have been those 
who have fought their own way in the world, 
and the hardships that they can not describe 
deserve no description. The example which 
these two men have afforded, may well be 
studied with profit, and as years roll on, their 
careers will appear to have been the more 
brilliant. They each lived long lives of use- 
fulness, the former having enjoyed seventy- 
four years of life, and the latter eighty. 





A most unfortunate thing was recently dis- 
covered in a law office at Concord, N. H., 
which has furnished the lay press good food 
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for comment. A young lawyer was found 
lying in his office in convulsions suffering from 
starvation, and before succor could be af- 
forded, death came to his relief. Such oc- 
currences are apt to excite the better feelings 
of the lawyer, if not of everyone. They af- 
ford a lesson. Itis possible, nay probable, 
that the unfortunate man was unfit to prac- 
tice, and, consequently, received no encour- 
agement; but his case seems to illustrate the 
crowding of the profession and the trouble 
which must come sooner a later. Business is 
on the decline; yet the numbers of those an- 
xious to do it are constantly increasing. Law 
schools are turning out new lawyers in great 
numbers year after year, and the bar examin- 
ers betray little more anxiety to check the in- 
crease. It is not selfish to check it; itisa 
work for the good of those who, from want of 
age and experience, are unable to discern the 
disappointment which awaits them. Long 
periods of study, thorough education and 
rigid bar examinations, are the three condi- 
tions which should be imposed, and, perhaps, 
we will some time have no opportunity to read 
of young lawyers being found in con- 
vulsions, dying from starvation, after having 
for months lived on crackers and water. 


ie 





In Robb v. Connolly, the California extra- 
dition case, the great argument of Robb was 
that he was not the agent of Oregon, but was 
an officer of the United States, ‘‘wielding the 
authority and executing the power of the 
nation.’’ In answer to this claim, Harlan, 
J, of the United States Supreme Court 
says: 


*- We are all of the opinion that he was not such an 
officer, but was and is simply an agent of the State of 
Oregon, invested with authority to receive, in her be- 
half, an alleged fugitive from the justice of that State. 
By the very terms of the statute under which the ex- 
ecutive authority of Oregon demanded the arrest and 
surrender of the fugitive, he is described as the 
‘*agent of such authority.’’ Itis true that the execu- 
tive authority of the State in which the fugitive has 
taken refuge. is under a duty imposed by the Consti- 
tution and laws of the United States, to cause his sur- 
render upon proper demand by the executive author- 
ity of the State from which he has fled. It is equally 
true that the authority of the agent of the demanding 
State to bring the fugitive within its territorial limits, 
is expressly conferred by the statutes of the United 
States, and, therefore, while so transporting him, he 
is, in a certain sense, in the exercise of an 
authority derived from the United States. But 
these circumstances do not constitute him an 
officer of the United States, within the meaning of 
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former decisions. He is not appointed by the United 
States, and owes no duty to the national government, 
for a violation of which he may be punished by its 
tribunals or removed from oflice. His authority, in 
the first instance, comes from the State in which the 
fugitive stands charged with crime. He is, in every 
substantial sense, her agent, as well in receiving cus- 
tody of the fugitive, as in transporting him to the 
State under whose commission he is acting. What he 
does, in execution of that authority, is to the end that 
the violation of the laws of his State may be punished. 
The fugitive is arrested and transported for an offence 
against her laws, not for an offence against the United 
States. The essential difference, therefore, between 
the cases heretofore determined andthe present one 
is, that in the former, the judicial authorities of the 
State claimed and exercised the right, upon habeas 
corpus, to release persons held in custody in pursu- 
ance of the judgment of a court of the United States, 
or by order of a circuit court commissioner, or by of - 
ficers of the United States,in execution of their laws; 
while,in the present case, the person who sued out 
the writ was in custody of an agent of another State, 
charged with an offence against her laws.”’ 


—_ 





The troublesome question as to the right of 
a party to maintain a suit for damages for 
malicious prosecution where there has been no 
arrest of the person or seizure of the prop- 
erty of the defendant or no special injury 
sustained, has lately arisen for the first time 
in its broad scope in the Supreme Court of 
Iowa, in Wetmore v. Melliyer, and answered 
in the negative. Say the court: 


This doctrine is supported by the following consid- 
eration: The courts are open and free to all who 
have grievances and seek remedies therefor, and there 
should be no restraint upon a suitor, through fear of 
liability resulting from failure in his action, which 
would keep him from the courts. He ought not, in 
ordinary cases, to be subject to a suit for bringing an 
action, and be required to defend against the charge 
of malice and the want of probable cause. If anaction 
may be maintained against a plaintiff for the mali- 
cious prosecution of a suit without probable cause, 
why should not a right of action accrue against a de- 
fendunt who defends without probable cause and 
with malice? The doctrine surely tends to discourage 
vexatious litigation, rather than to promote it. It 
will be observed that the statement of the doctrine we 
have made extends it no further than to cases prose- 
cuted in the usual! manner where defendants suffer no 
special damages or grievance other than is induced by 
all defendants in suits brought upon like causes of ac- 
tion. If the bringing of the action operates to dis- 
turb the peace, to impore care and expense, or even 
to cast discredit and suspicion upon the defendant, 
the same results follow all actions of like character, 
whether they be meritorious, or prosecuted ma- 
liciously and without probable cause. They are inci- 
dents of litigation. But if an action is so prosecuted 
as to entail unusual hardship upon the defendant, 
and subject him to special loss of property or of repu- 
tation, he ought to be compensated. So, if his prop- 
erty be seized, or if he be subjected to arrest by an ac- 
tion maliciously prosecuted, the law secures to him a 
remedy. In the case at bar the pleading and evidence 
show no such special damages. No action could be 
prosecuted to recover money fraudulently obtained, 


aad 


in which the defendant would not suffer the very 
things for which plaintiff in this case seeks compensa- 
tion in damages.’’ 





This question was lately elaborately dis- 
cussed by Mr. Hopkins in an article ap- 
pearing in our columns. 








‘REASONABLE DOUBT” IN INSANITY. 


The New York authorities on the subject of 
the burden of proof in insanity are far from 
being harmonious. In Ferris v. People, and 
Walter v. People,? the rule * seems to be that 
preponderance of proof of insanity is re- 
quisite in order to justify an acquittal on 
ground of insanity when that distinctive de- 
fence is set up. This position, however, is 
not, to say the least, expressly affirmed in 
Brotherton v. People. In O’Connell v. 
People, Danforth, J., quoted with approval 
the following passage from the charge of the 
trial judge: ‘‘He (the defendant) is pre- 
sumed tobe asane man until he convinces 
you by evidence that he is insane.’’ The 
charge, to quote further from Danforth, J., 
‘defined insanity ina manner not objected 
to,’’ and the trial judge then said, according 
to Danforth, J., ‘‘if such was the prisoner’s 
condition he was relieved from the responsi- 
bility, otherwise he was responsible for that 
which he does,’’ and in conclusion added, ‘‘if 
you havea ressonable doubt from the evi- 
dence that the prisoner is guilty of this crime, 
then you must give him the benefit of that 
doubt.’’ This was held by the Court of Ap- 
peals to give no ground for reversal. It was 
further ruled that the jury must be satisfied 
on the whole evidence that ‘‘the prisoner was 
mentally responsible for the affirmative issue 
tendered by the defendant remained with the 
prosecutor tu the end of the trial.’’ This 
leaves open the much disputed question 
whether the prosecution must prove sanity 
beyond reasonable doubt, or whether, in order 
to sustain an acquittal on the ground of in- 
sanity, insanity must be made out by a pre- 
ponderance of proof. It is worthy of remark 


135 N. Y. 125. 
232N. Y. 147. 
83 Modifying People v. McCann, <6 N. Y. 58. 





475 N. Y. 154, O’Connell v. People; 87:N. Y. 877 and 
Walker v. People, 88 N. Y. 81. ‘ 
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that in this very case the court trying the case 
was requested to charge that “if from the 
evidence in the case a reasonable doubt arose 
in the minds of the jury as to the sanity or 
insanity of the defendant, that he was entitled 
to the benefit of that doubt.’’ This certainly 
was a request which, viewing the question in 
its literal sense no court could have granted, 
since a reasonable doubt as to sanity is the 
contradictory opposite of a reasonable doubt 
as to insanity, and the two could not be in- 
cluded in the same category so as to evolve 
an authoritative answer applicable to both. A 
reasonable doubt as to insanity is a very dif- 
ferent thing from a reasonable doubt as to 
sanity, and there are multitudes cf cases in 
which if the test be a reasonable doubt as to 
sanity, there would be an acquittal, but in 
which, if the test be a reasonable doubt as to 
insanity, there would be a conviction. 

A few months after the decision in O’Con- 
nell’s case, the Court of Appeals was called 
upon to determine Wajker v. People.® This 
case is distinguished by the circumstance that 
the charge was not murder, the punishment 
for which, even in its lower degrees is far 
greater than is the punishment involved in in- 
definite detention in a lunatic asylum, but ab- 
duction, the punishment for which is com- 
paratively light, and may be regarded as less 
severe than sequestration and confinement as 
a lunatic. The defense, however, in Walker’s 
case as in O’Connell’s case, was insanity. 
The recorder before whom the case was tried, 
was requested to charge that ‘‘the defendant 
in a criminal case is not required to prove his 
insanity in order to avail himself of that de- 
fence, but merely to create a reasonable 
doubt on this point, whereupon the burden of 
proving his sanity falls upon the people.’’ 
This was refused, and the Court of Appeals 
found no error in the refusal. The opinion 
was given by Rapallo, J., who, after noticing 
the refusal of the trial court in O'’Connell’s 
case to give the above specified instruction as 
to ‘treasonable doubt,’’ proceeds to speak as 
follows: ‘‘This proposition,’’ (that contained 
in the request to charge in O’Connell’s case) 
‘‘was in the abstract entirely sound, and in 
accordance with the views expressed by this 
court, but the refusal to charge it was sus- 
tained here on the ground that the same point 


588 N. Y. 8l and 1N. Y. Cr. Rep. 22. 





was covered by the general charge, in which 
after submitting to the jury the question of 
the sanity or insanity of the prisoner, with 
instruction that if insane he was not responsi- 
ble, the judge charged that if they had a rea- 
sonable doubt from the evidence, that the 
prisioner was guilty of the crime, they should 
give him the benefit of thatdoubt. This court 
held in substance, that where the judge prop- 
erly submits to the jury a proposition cover- 
ing the whole issue, and instructs them that 
they must find it beyond a reasonable doubt, 
he can not be required to subdivide it and 
charge separately as to each of the elements 
necessary to constitute the crime that it must 
be established beyond reasonable doubt.’’ 
But then comes the following passage, Rapal- 
lo, J., still speaking: ‘*The remaining excep- 
tion relates to the charge that ‘to establish a 
defence of insanity it must be clearly proved,’ 
the exception being to the expression ‘clearly 
proved.” This was not the language of the 
recorder, but was read from an opinion which 
he adopted, and is a quotation from the opin- 
ion of Findall, C. J., given in the celebrated 
McNaghton case. If by this expression the 
jury were given to understand that the insan- 
ity must be proved beyond a reasonable doubt, 
it cf course was at variance with the law of 
this State. But if it meant that there should 
be clear and substantial evidence of insanity 
to justify an acquittal on that ground, it was 
unobjectionable.’’® 

It is clear, therefore, that in New York it is 
not necessary, in order to justify an acquittal 
on the ground of insanity, that insanity should 
be proved beyond reasonable doubt. But it 
is by no meavs clear whether the Court of 
Appeals sanctions the view that there must be 
an acquittal the ground of insanity if there is 
a reasonable doubt of insanity, or whether 
the view of that court is that to sustain such 
an acquittal on the ground cf insanity, in- 
sanity should be established by a preponder- 
ance of proof. The second viewis of the 
two the more consistent with the latter part of 
the opinion just quoted, and is sustained by 
the great body of American authority. The 
cases down to 1880 were given in the eighth 
edition of my work on Criminal Evidence.’ 
Since then the same view, i. e., that to sus- 
tain an acquittal on the ground of insanity 


6 People v. Schryver, 42 N. Y. 1. 
7 §§ 83 et seq. 
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there should be a preponderance of proof of 
such insanity, has been reaffirmed in New 
Jersey,® in Delaware,? in Virginia,!° in 
Georgia," in North Carolina,!? in Alabama, !* 
in Missouri, in California, and in Texas.1® 
By Judge Cox, in Guiteau’s case, the same 
position was maintained. 

It may be said that the position that unless 
there be a preponderance of proof of insanity 
there can be no acquittal on the ground of in- 
sanity is inconsistent with the principle that if 
there is reasonable doubt of guilt there can 
be no conviction. But there is no such in- 
consistency. Insanity as a defence in crim- 
inal prosecution, has two distinct aspects, 
subject to very different rules. When the 
question, as in a charge of murder in the first 
degree, is whether there was a particular in- 
tention in the defendant’s mind at a particu- 
lar time, then, if such intention can not be 
proved beyond reasonable doubt, there must 
be an acquittal of such grade of murder. An 
indictment, for instance, is found in Pennsyl- 
vania for murder in the first degree. By the 
law of that State there can be no conviction 
of murder in the first degree unless it be 
proved that the defendant at the time of the 
homicide specifically intended to take the de- 
ceased’s life. We will assume a case, how- 
ever, in which the defendant’s mind was so 
affected by disease that it is questionable 
whether he was capable at the time of form- 
ing a specific intent to take life. Now, in 
such a vase, if there be reasonable doubt 
whether the defendant was capable of form- 
ing a specific intent to take life, the jury 
should be instructed (and this has been so 
done in several cases in Pennsylvania) to ac- 
quit of murder in the first degree and convict 
of murder in the second degree, or of man- 
slaughter. The proof of a specific intent is 
requisite to convict of murder in the first de- 
gree; and unless the proof establish the in- 
tent beyond reasonable doubt, there should 
be an acquittal of that grade of murder. 


8 Graves v. State, 16 Vroom, 203. 

State v. West, 1 Houst. C. C. 203. 

10 Baceiogalupo v. Com. 33 Grat. 807. 

rter v. State, 56 Ga. 403. 

12State v. Payne, 86 N. Y. 609. 

13 Boswell v. State, 63 Ala. 307. 

14 State v. Redemeier, 71 Mo. 173. 

15 People v. Messersmith, 61 Cal. 246. 

16 Jones v. State, 13 Tex. App; State v. Johnson, 10 
Tex. App. 571. 





It is otherwise, however, where insanity 
is set up, not to qualify the proof of intent 
but asa bar to criminal procedure. In the 
former case, it goes to the question of guilt 
or innocence; in the latter case, it goes to 
the amenability or non-amenability of the de- 
fendant to criminal punishment. In the 
former case the vefence says ‘‘not guilty of 
specific act charged;’’ in the latter case it 
says, ‘‘not the subject of penal discipline.’’ 
The plea of insanity, when thus offered in 
bar of the prosecution, stands on the same 
basis as other pleas of non-amenability on 
the ground of want of jurisdiction. 

We may cite, as an illustration, the case of 
McLeod,” where in order to sustain non- 
amenability to the New York tribunals, the 
defendant’s counsel maintained that the de- 
fendant, in the transaction which was the 
subject of this indictment, was acting as a 
servant of the British government under the 
direct order of that government. If this had 
been sustained, as a matter of fact, then the 
conclusion would have been as a matter of 
law, that our quarrel was with the British 
goverament and not with McLeod. But if 
the question of fact, in such a case, should 
be disputed no one would claim that if there 
is reasonable doubt as to whether the defend- 
ant acted as the servant ofa foreign govern- 
ment, he should be acquitted. Whatthe jury 
would be told would be, ‘‘Here is a question 
of fact. If the proof satisfies you that a de- 
fendant was a British subject, and acted 
under British orders, then he is to be re- 
manded to his own government for disci- 
pline.’’ 

Another illustration, though in a somewhat 
distinct line, is to be found in those cases in 
which, on a plea of autrefois acquit a question 
of fact, to be determined by a jury, arises 
whether the offence of which the defendant 
was acquitted was the same as that on trial. 
In such acase the jury would not be told 
‘if you have a reasonable doubt you must 
acquit.’” What they would be told is, ‘‘if 
you decide that there is a preponderance of 
proof to the effect that the cases are the same 
then you must so find; otherwise you must 
fiad that the cases are not the same.’’ In 
neither of the cases last mentioned does the 
question of guilt or innocence arise, and in 


171 Hill. N. Y. 377, 25 Wend. 483. 
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neither case, if the defence be properly plead- 
ed, would evidence to show either guilt or in- 
nocence be relevant. And this brings us to 
the righiful solution of this vexed issue. 
The test of ‘‘reasonable doubt’’ only applies 
to questions of ‘guilt’? or ‘‘innocence.’’ 
The defence of insanity,as a bar cites other de- 
fences based on non-ameanability to penal dis- 
cipline, is not one of ‘‘guilt’’ or ‘‘innocence.’’ 
It is not one, therefore, when offered in bar 
of an indictment, to which the test of ‘‘rea- 
sonable doubt’”’ applies. Tue errors into which 
judges have been led in this respect have been 
errors arising from the defective way in which 
the plea is presented. If it were offered 
specially in bar, as a preliminary issue, as it 
is in some jurisdictions, then no one would 
question that the case would go tothe jury 
to be decided according to the preponderance 
of proof. Supposing that the plea, being 
special, (cites the plea, for instance, of au- 
trefois acquit) should be determined against 
tue defendant, then he would be compelled 
to plead over, and then to the questions of 
facts arising under a plea of not guilty, the 
test of *treasonable doubt’’ would be applica- 
ble. And it would be easy to conceive of 
cases in which, afcer a verdict against the de- 
fendant on the special plea of insanity, a 
verdict ‘acquitting him of the highest grade 
of the offeuce migat be had on the ground of 
the very insanity which was held not to be 
sufficient to sustain a verdict of non-amena- 
bility on the first plea. Suppose, for instance, 
that, in a case of homicide, the proof of in- 
sanity on the first trial, was not sufficiently 
strong to transfer the defendant from the 
category of the sane to that of the insane, and 
yet that such evidence was strong enough on 
the second trial to raise a reasonable doubt 
as to whether the defendant had specifically 
intended to kill the deceased. In such case 
though the issue of insanity had been deter- 
mined on the first trial against the defendant 
he should be convicted only of murder in the 
second degree or of manslaughter on the sec- 
ond trial, which would involve his acquittal 
of murder in the first degree. 

It will be seen that by this solution we 
avoid the danger (incident to the application 
of the test of ‘‘reasonable doubt’’ to all issues 
of insanity raised in a criminal court,) of 
sending a defendant as to whose sanity there 
is *‘reasonable doubt’’ to an insane asylum, 





placing him in confinement to continue with- 
out limit as to time. Walker’s case above 
cited, is an illustration of this danger. Wal- 
ker was tried for abduction, certainly nota 
capital offence in New York. Suppose he 
had been indicted for an assault, and suppose 
as it has frequently been decided is permissi- 
ble his relatives or friends against his pro- 
test, had interposed the plea of insanity. We 
can imagine, in fact, many casesin which 
this might be a convenient way of disposing 
of an uncomfortable relative or neighbor. A 
defendant, of this class finds himself when 
tried for some minor offence confronted by a 
plea of insanity interposed in his behalf. If 
the view here contested be the law, the judge 
will have in such case but one course open to 
him. He would be obliged to hear the evi- 
dence, no matter what might be the defend- 
ant’s protestations; and and, what is more, 
he would be obliged to tell the jury that if 
they have a reasonable doubt of the defend- 
ant’s sanity they must find himinsane. The 
only way to avoid this absurdity is to put the 
determination of this issue of insanity, when 
set up to bar amenability, as the same basis 
in criminal as that adopted in civil courts. 
In both courts the presumption is that per- 
sons coming into courts of justice are sane 
aud that the burden of proof is on the parties 
contesting such sanity. In criminal courts, 
as well as in civil, the rale should be that to 
take « particular person out of the category 
of reasonable and amenable beings, and to 
subject him to the sequestrations and restric- 
tions imposed by the law on adjudicated 
luoatics, at least a preponderance of proof of 
insanity should be required. 

Philadelphia. Francis WHARTON. 





VOIDABLE SALES—FRAUD OF VEN- 
DEE. 





Fraud vitiates every thing, and renders all 
contracts voidable both in equity and in law. 
Assent is one of the essential elements of all 
valid contracts, and there can be no assent 
where fraud has been used as an instrument 
to mislead and thus gain assent.? 


1 Benjamin on Sales, sec. 406. 
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The definition given by Mr. Pomeroy is the 
most acceptable. ‘Fraud in equity includes 
all willful or intentional acts, omissions or 
concealments, which involve a breach of either 
legal or equitable duty, trust or confidence, 
and are injurious to another, or by which an 
undue or unconscientious advantage over an- 
other is obtained.’’? 

Thus it will be seen that each case must de- 
pend upon its own elements. For it is said 
+o be impossible to give an accurate definition 
which will fit every case of fraud, and at the 
same timefconvey the equitable conceptions 
of fraud and all the elements which will enter 
into that conception. The definition given 
by Pomeroy points out three conditions nec- 
essary to,constitute fraud, and thus render a 
sale voidable, viz: First, dishonest, willful 
or intentional acts which involve either a legal 
or equitable duty. These may be acts of 
omission or concealment. Second, the means 
employed must be successful in deceiving. 
Third, there must be an undue or unconscien- 
tious advantage taken of the party deceived. 
The fraudulent acts of the vendee which will 
render a sale voidable may be either, (1) 
frauds of commission, where the vendee does 
some act, the sommission of whichis a fraud ; 
or (2) frauds of omission, where he fails to 
perform a duty the omission of which is a 
fraud. 

Frauds of commission, are most frequently 
brought to the notice of the practitioner by 
the vendee misleading the confidence cf the 
vendor by false statements. And as Judge 
Story has said: ‘*The vendee who makes the 
statement must suffer, and not his victim.’’? 
For if the vendee makes false representations 
concerning his financial condition, and by that 
means, obtains the goods, the purchase is 
fraudulent, and, therefore, voidable.* 

If a vendee makes a statement cf that 
which is not positively known by him to be 
true, it is said to be as mucha fraud as to 
assert what is known not to be true.5 The 


2 Pomeroy’s' Equity Jurisprudence, sec. 873. 

8 Frost v. Lowry, 15 Ohio, 200, 215; Kline v. Baker, 
99 Mass. 253; Thompson v. Rose, 16 Conn.71; Brad- 
ley v. Ober, 10 N. H. 477; McKinney v. Dingley, 4 
Me. 172; Hitcheock v. Covil!, 20 Wend. 167; Ash v. 
Putnam, 1 Hill, 302; Fraucheres +. Henriques, 24 
How. Pr. 165. 

4 Bennett v. Judson, 21 N. Y. (7 Smith), 238; Ind. 
R. Co. v. Tyng. 63 N. Y. (18 Sick), 653. 

5 Craig v. Wood, 3 Abb. (N. 8.) 285; 8.C.1Abb. 
Ct. App. 454; Babcock v. Case, 61 Pa. St. 427, 430. 





courts have even gone to the length of hold- 
ing that where a person makes a false state- 
ment, not knowing it is false, but knowing 
facts sufficient to put him upon inquiry, he is 
liable for the fraud to the same extent as if 
he had actual knowledge.® And if the re- 
presentations are of a material fact, though 
made innocently through mistake, if acted 
upon, they constitute legal fraud. 

In the case of Lindauer v. Hay, recently 
decided by the Iowa Supreme Court, it was 
held that where a purchaser of goods, who is 
at the time insolvent, permits a false state- 
ment of his financial condition to remain upon 
the record of a mercantile agency, intended 
to give him credit, and that false statement is 
communicated to the vendor who, relying 
upon the same, sells goods to the vendee, the 
sale would be a voidable one.® It has also 
been held that the vendee is estopped from 
denying statements made to the agent of a 
mercantile agency.? 

But in order that the representations shall 
have the effect of rendering the sale voidable, 
they must be such as are calculated to deceive 
a person of ordinary prudence. Where a 
positive statement has been made as to a ma- 
terial fact, the vendor has aright to rely upon 
it, and is not bound to make any further in- 
quiry.14 If, however, the vendor have in his 
possession the means of proving the falsity of 
the statements and fails to inform himself, 
query whether a court of equity would not 
refuse to rescind the sale where the vendor 
has been thus negligent? The false repre- 
sentation of the vendee must, from the nature 


6 Frenzel v. Miller, 37 Ind.1; Swimm v, Bush, 23 
Mich. 99; Holmes’ Appeal, 77 Pa. St. 59. Where a 
vendee makes a false statement, which he at the time 
believes to be true, and his belief is based upon rea- 
sonable existing grounds, the representation is not 
fraudulent, unless when the truth 1s afterwards dis- 
covered by him he fails to notify the vendor and allows. 
him te continue in error. Pomeroy Eq. Juris. sec. 
888. 
7 Lindauer v. Hay, 17 Cent. L. J. 411. 

8 Sohn v. Freiberg, Cin. L. Bull., April 9th and May 
28th, 1883. 

9 Gregory v. Schoenell, 55 Ind. 101. ° 

10 Young v. Harris, 2 Ala. 108; Clopton v. Cozart. 
13 Sm. & M. 363; Bean v. Herrick, 12 Maine, 262; 
Vandewalker v. Osmer, 65 Barb. 556; Mead v. Bunn, 
82 N. Y. 275; Rose v. Hurley, 39 Ind. 82, 88; Thorne 
v. Prentiss, 83 Lil. 99;Merchants’ Bank vy. Sells, 3 Mo. 
App. 85; Pomeroy Eq. Juris. sec. 892. 

11 Paddock vy. Fletcher, 42 Vt. 389; Robrschneider v. 
Ins. Co., 76 N. Y. 216: Phelps v. Wait, 30 N.Y. 78; 
Bruff v. Mali, 36 N. Y. 200; McClellan v. Scott, % 
Wie. 81. . f 
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of things, precede the sale, and in the major- 
ty of cases it is made during, and forms part 
of the negotiations between the parties, which 
terminates in the sale. The false statements 
need not be made with the intent that they 
should be acted upon by any particular per- 
son, if made with the design that they be 
acced upon by some one.!? The design will 
be inferred from the natural and necessary 
consequences.2* If the vendee makes a false 
statement, it need not be acted upon at once 
by the vendor, but if continuing to act under 
the influence cf the false statement, he after- 
wards makes a sale, the sale is void by reason 
of the continued fraud.4* If the purchase is 
made by an agent, a false representation made 
by him will affect the principal, whether the 
principal knows that it is false or not.45 The 
same is true of a statemeat made by a part- 
ner.46 For it is said in the case of Muliken 
v. Miller,17 an authority to make a purchase 
is an authority to make necessary representa- 
tions as to the solvency of the principal, for 
it is necessarily incident to a power to pur- 
chase. In such case the purchase is fraud- 
ulent although the principal does not know 
what particular purchases the agent is guing 
to make, or of what particular person he is 
going to buy. 

It may therefore, in the light of the author- 
ities cited, be accepted as an established rule, 
that, if the vendee obtains the goods upon 
representations cf a third person, whether 
written or verbal, he is responsible for them 
the same as if he made them himself.1* 

That which would have been a statement to 
a vendor dealing with the matter personally, 
is a statement to him when dealing through 
an agent or attorney. This proposition is too 
well established to need the citation of au- 
thorities.1 But if the statement is made to 
another, it must be made with the intent that 
it shall be communicated to the vendor and 
thus influence his conduct.?° 

12 Taylor v. Fleet, 1 Barb. 471; Wells v. Millett, 23 
Wis. 64; Eaton Co. v. Avery, 83 N. Y. 31. , 

13 Seaver v. Dingley, 4 Me. 306; Kline v. Baker, 106 
Mass. 61; Skinner v. Flint, 105 Mass. 528. 

14 Hunter v. Hudson R. Iron & Mach. Co., 20 Barb. 
498; King v. Fitch, 2 Abb. App. Dec. 508. 

15 Kelly v. Wilson, Ryan & M. 178. 

16 Mulliken y. Miller, 12 R. I. 296. 

17 Van Kluk v. Leroy, 4 Abb. App. Dec. 479. 

18 Bierce v. Red Bluff Hotel Co., 31 Cal. 160; Whar- 
ton on Agency, Sections 179 & 584. 

19 Van Kluk v. Leroy, 37 Barb. 544. 


20 Gregory v. Schoenell, 55 Ind. 101; Doggett v. 
Emmerson. 3 Story, 732; Bowman vy. Carothers, 40 





As will be seen by the second element of tke 
definition of fraud, the representation must 
be relied upon by the vendor asan induce- 
ment to make the sale.2_ It is said, however, 
thatit is not necessary that the fraudulent 
means used should have been the sole induce- 
ment to the contract.24 But in the absence 
of evidence to the contrary, the presumption 
would be that the false representations made 
by one party were relied upon by the other.”* 

The third element of the definition of fraud 
provides that the vendor must have beea dam- 
aged. For: ‘‘Fraud without damage, or 
damage without fraud, gives no cause of ac- 
tion.?4 

Frauds of omission or concealment, pre- 
sent a very interesting subject by reason of 
the extremely unsatisfactory status of the 
law. When a sale is made oa credit the ven- 
dor and vendee enterinto a relation of con- 
fidence to each other, for good faith lies at 
the foundation of every valid sale. As to 
what constitutes a fraudulent concealment 
under such circumstances, and what such a 
buyer is bound to disclose, there has been no 
little conflict of authorities. The decisions 
can, however, be harmonized in the following 
manner. 

1. If no inquiries are made, or if the pur- 
chaser makes no actual misrepresentations, his 
mere silence as to his pecuniary condition, 
will not constitute a fraudulent concealment.?5 


Ind. 90; Hayes v. Grossmen, 31 Ind. 223; Clark v. 
Everhart, 63 Penna. St. 347; Phillips v. Buckman, 30 
Penna. St. 402; Vandewalker v. Osmer, 65 Barb. 556: 
Taylor v. Fleet, 1 Barb. 471; Bruce v. Burr, 67 N. Y. 
237; Smith v. Newton, 59 Ga. 113; Gunby v. Sluter, 44 
Md. 237. 

21 Hersev v. Benedict, 15 Hun. 282; Morgan v. Skid- 
dy, 62 N. Y. 319. 

22 Halbrook v. Burt, 22 Pick. 546. 

2% Fisher v. Miller, 103 Mass. 505; Milliken v. 
Thorndike, 103 Mass. 385; Hansen v. Edgerly, 29 N. 
H. 357; Hewell v. Horn, 45 N. H. 422; Young v. Hall, 
4 Ga. 95; Phillips v. Buckman, 30 Peuna. St. 402; 
Castelman v. Griffin, 13 Wis.535; Hayes v. Grossman, 
81 Ind. 223; Bartlett v. Blaine, 83 Ill. 25. 

24 Redington v. Roberts, 25 Vt. 686; Bidault y. 
Wales, 19 Mo. 36; Rodman v. Talheimer, 75 Pa. St. 
232; Smith v. Smith, 21 Pa. St. 367; Fisher y. Conant, 
8 E. D Smith, 199; Klopenstine v. Mulchay, 4 Nev. 
296; Morril y. Blackman, 42 Conn. 324; Powell v. 
Bradlee, 9 Gill & J., 220; Nichols v. Michael, 23 N. 
Y. 264; Nichols v. Pinner, 18 N. Y. 295; Hall v. Nay- 
lor, 18 N. Y 588; s. C. Duer 71; Mitchel v. Wooden, 
20 Barb. 253; Cunners v. Ennis, 2 Mason, 236; Mears 
v. Waples, 3 Houst. 581; Cross v. Peters1 Me. 876; 
Bell v. Ellis, 33 Cal. 620; Henshaw v. Bryant, 5 Ill. 97; 
Garbutt v. Bank, 22 Wis. 384; Mulliken v. Miller, 12 
R. I. 296. 

25 Seligman v. Kalkman, 8 Cal, 207. 
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But the contrary has been held,?6 and in the 
Towa case the court was requested to charge 
the jury, ‘‘that if no inquiries are made, the 
purchaser of goods is not bound to disclose 
his pecuniary condition either at or before 
the sale, although he is insolvent and knows 
himself to be insolvent.’’ This request was 
refused by the court, because the vendee had 
made a former statement which he had allow- 
ed to stand after his pecuniary condition had 
changed.?? 

2. If the former good financial condition 
of the vendee has been known to the vendor 
through prior dealings or otherwise, and any 
sudden or complete change has happened to 
the vendee, such as his sudden loss of prop- 
erty, or insolvency or embarrassment by the 
failure of others,?* or a general assignment 
which he has made of all his property,?9 and 
the like, he is bound to disclose such facts 
to the vendor previous to the completion of 
the sale ; his mere silence with respect to such 
changes in his condition, even when no ques- 
tions are asked of him, is a fraudulent con- 
cealment.© 

8. Although there were no fraudulent mis- 
representations, or false pretenses, yet the 
purchase of goods on credit, by one who has 
formed a preconceived design not to pay for 
them, is such a fraud as would render the 
sale voidable.*! Whether the vendee intended 


2% Lindauer vy. Hay, 17 Cent. Law Journal, 411. 

27 DeWolf v. Babbett, 4 Mason, 289. 

28 Mitchell v. Wooden, 20 Barb. 253. 

29 Pomeroy’s Eq. Juris. section 906; Nicholas v. 
Pinner, 18 N. Y. 295; Fitzsimmons v. Joslin, 21 Vt. 
129; Marmaduke v. Harvey, 2 Cin. Sup. Ct. 291; De- 
Wolfv. Babbett, 4 Mason, 289. 

90 Cary v. Hatailing, 1 Hill, 211; Bigelow v. Heaton, 
6 Hill 48; Barnard v. Campbell, 65 Barb. 286; Henne- 
quin v. Naylor 24.N. Y. 1389: Fox v. Webster, 46 
Mo. 181; Bidault v. Wales, 19 Mo. 36; s.c. 20 Mo. 
546; Kline v. Baker. 99 Mass. 253, 255; Dow v. San- 
born, 85 Mass. 181; Wiggin v. Day, 9 Gray, 97; Stew- 
art v. Emerson, 52 N.H. 301; Bowen v. Schuler, 41 
Til. 192; Lane v. Robinson, 18 B. Mon. 628; Kraft v. 
Dullis, 2 Cin. Sup. Ct. 116; Taleott v. Henderson, 31 
Ohio St. 162; Shipman v. Seymour, 40 Mich. 274; 
Thompson v. Rose, 16 Conn: 71, 81; Peters v. Hilles, 
48 Md. 506; Delone v. Hull, 47 Md. 112; Foot v. Jones, 
1 Alb. Law Journal. 128; Meacham v. Callignon, 7 
Daly 402; Redington v. Roberts, 25 Vt. 694, 695. Con- 
tra, Smith v. Smith, 21 Penn. St. 367; Backentoss v. 
Speicher, 31 Penn. St. 324. 

31 Rowley v. Bigelow, 12 Pick. 307; Hodgeden v. 
Hubbard, 18 Vt, 504; Lloyd v. Brewster, 4 Paige, 
5387; Andfew v. Deitrich, 14 Wend. 31; Garbutt v. 
Bank, 22 Wis. 884; Johnson v. Morrell, 2 Abb. App. 
Dec. 470; Redman v. Thalheimer, 75 Penna. St. 232; 
Byrd v. Hall, 2 Keyes, 646; Morrill v. Blackman, 42 
Conn. 324. 





to pay or not is a question of fact, but to 
avoid a sale on the grounds that the vendee 
did not intend to pay for the goods, it is not 
enough to show that he knew himself to be 
insolvent.*2_ If the vendee has no reasonable 
expectations of being able to pay, it is equiv- 
alent to an intention not to pay, but if 
he has reasonable expectations of being 
able to pay it is not fraudulent. 

While it may be said that fraud must be 
proved, and will not be presumed, there is a 
presumption that every reasonable person 
anticipates and intends the ordinary conse- 
quences of known causes and conditions. It 
is also presumed that the vendee knows the 
true state of his affairs,** and if he buys 
goods and afterwards disposes of them so as 
to deprive himself of the means of paying for 
them he is presumed not to intend to pay.* 

It is said that the fact that the vendee at 
the time of the purchase gives a check on a 
bank where he has no funds,°* or buys more 
goods than his business requires,®’ or sells 
them at a sacrifice,* or embezzles,®9 or ab- 
sconds,*° with the money arising from the 
sale, or turns the goods over to another upon 
a pretended sale,*! or turns the goods over to 
a creditor, or to a trustee,** for the benefit 
of creditors, are circumstances tending to 
show that the sale is fraudulent. 

Rescission of sale.—On the discovery 
of the fraud, the vendor may rescind the sale 

$2 Fish v. Payne, 7 Hun. 586; Kline v. Rector, 57 
Miss. 588; Talcott v. Hemderson, 31 Onio St. 162; 
Powell v. Bradlee, 9 Gill. & J. 220; Rowley v. Bige- 
low, 29 Mass. 307. 

33 Seligman v. Kalkman, 8 Cal. 207. 


% Kraft v. Dullis, 2 Cin. Sup. Ct. 116; Wright v. 
Brown, 67 N. Y. 1; Byrd v. Hall, 1 Abb. App. Dec. 


35 Hawse v. Crome, Ryan & M. 413; Bristol v. Wils- 
more, Barn & Cress. 514; Tamplin v. Addy, 8 
Cow. (N. Y.) 539. 

35 Clafflin vy. Einstein, 6 W. N.C. 398. 

87 Bidault v. Wales, 19 Mo. 36; McKinley v. Mc- 
Gregor, 3 Whart. 369. 

88 McKinley v. McGregor, 3 Whart. 369. 

39 Bidault v. Wales, 19 Mo. 36; Kelly v. Wilson, 
Ryan & M. 178; Bristol v. Wilsmore, 1 Barn. & Cress. 
(Eng. ) 514. 

40 Fox v. Webster, 46 Me. 181; Cohen v. Myers, 42 
Ga. 46. 

41 Wright v. Brown, 67 N. Y. 1; Buckley v. Artcher, 
21 Barb. 585; Cross vy. Peters, 1 Me. 376; Durell y. 
Haley, 1 Paige 492; Pattinger v. Kicksher, 2 Grant 
(Penna. ) 309; Derve v. Brandt, 53 N. Y. 462. 

42 Byrd v. Hall, 1 Abb. App. Dec. 285; Lupin y. 
Marie, 2 Paige (N. Y.) 169; Mulliken v. Miller, 12 R. 
I. 296. 

43 Kraft v. Dullis 2 Civ. Sup. Ct. 116; Rowley v. 
Bigelow, 12 Pick. 312, 313; Hoffman y. Noble, 6 Met. 
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and reposses himself of the goods, if found 
in the possession of such vendee, or his as- 
signee for the benefit of creditors.44 The 
right to rescind does not depend upon whether 
the fraud is indictable or not. If raw ma- 
terial has been manufactured into articles, he 
may take it in its improved state.“ But if 
with full knowledge of the fraud, he treats it 
as valid, he can not recover, or if he refuses 
the goods when tendered to him,*’ or accepts 
security for the debt.* 

In the case of an assignment by an insol- 
vent debtor for the benefit of creditors, the 
rights of the assignee in the property assign- 
ed are no greater than those of the debtor 
prior to the assignment, and the property can 
be recovered on discovery of the fraud.59 
But not if the vendor enters into a composition 
even though the composition does not go 
through.5° 

If the vendee transfer the property to an 
innocent third person for a valuable consider- 
ation, the original vendor can not recover.*! 

But execution creditors of the fraudulent 
vendee do not become bona fide purchasers, 
by purchasing the goods at a sale upon their 
execution:5? As against the vendor, an at- 
taching creditor of the fraudulent vendee can 
not hold the property as a bona jide purchas- 

‘er.53 Even if the fraudulent vendee transfer 
the property in payment of a debt, it has been 
held that it would not be a bona fide purchase 
for value. 


44 Nicholas v. Michael, 23 N. Y. 264: Smith v. Smith, 
21 Pa. St. £67; Cary v. Hatailing; 1 Hill, 311; Olm- 
stead v. Hatailing, 1 Hill. 317. 

45 Joslin v. Cowee, 52 N. Y. 90; s. c. 60 Barb. 48. 

46In re Walrup, 1 Fed. Rep. 287. 

47 See note 8, and Bulkley v. Morgan, 56 Conn. 393. 

48 Hodgson v. Barnett, 33 Ohio St. 63. 

49 Artman v. Bell, 9 Phila. 237. 

50 Fitcomb v. Wood, 3S Maine 561; Hallv. Kinks, 
21 Md. 406; Malcomb v. Loveridge, 13 Barb. 3872; 
Dowe v. Greene, 32 Barb. 490; Barnard v. Campbell, 
55 Barb. 286; Haddon v. Taylor, 44 N. Y. 371; Devoe 
v. Brandt. 53 N. Y. 462; Meacham, v. Collignon, 7 
Daly, (N. Y.) 402; Chicago D. Co. v. Foster, 48 TIl. 
507; Obio & M, Ry. v; Kerr. 4) Ill. 468, Dickerson v. 
Evans, 84 Ill. 451; Henson v. Westcott, 82 Ill. 224; 
McNab v. Young, 81 Ill. 11; Sinclair v. Healey, 40 
Pen. St, 417; Williamson v, Russell, 39 Conn. 406; 
Mears v. Naples,3 Houst.(Del.) 581; Wilson vy. Fuller, 
9 Kansas, 176; Rowley v. Bigelow, 12 Pick. 307, 313, 
813; Moody v. Blake, 117 Mass. 23, 26; Cochran vy. 
Stewart, 21 Minn. 435: Dean v. Yates, 22 Ohio St. 
838; Kern v. Thurber. 57 Ga. 172; Michal v. Critten- 
den, 55 Ga. 497; Gregory v. Schoenell, 55 Ind. 101; 
Williamson v. Mason, 12 Hun. 97; Hawkins v. Davis, 
5 Baxter, (Tenn.) 698. 

5\ Devoe v. Brandt, 53 N. Y. 462. 

52jWiggins v. Day, 9 Gray, 97. 








If however the intention cf the vendor was 
merely to part with the possession, and the 
possession was obtained by fraud, clearly no 
title can pass. 


Canton, Ohio. Cuas. R. MILLer. 








EXECUTION -— RIGHTS OF EXECUTION 
CREDITORS— PARTNERSHIP—LIEN OF 
PARTNERSHIP AND INDIVIDUAL CRED- 
ITORS. 





LOUDEN v. BALL. 





Supreme Court of Indiana. 


1. An officer is not bound to look beyond several ex- 
ecutions to learn the equities between the judgment 
creditors; he may with perfect security pay to him 
who has the prior execution, although there is an 
equity in favor of the bolder of the junior execution. 


2. The general rule that partnership creditors are 
postponed as to individual property and individual 
creditors preferred, does not apply where a lien has 
been obtained by judgment rendered prior to the cre- 
ation of the individual debt. Where one party has a 
lien on one parcel of property, and another has a lien 
on the same parcel and also on another, the latter will 
be compelled, on proper application, to make his lien 
out of the second parcel, but this right to require 
him to do so must be exercised promptly, and before 
sule, and before there has been a change of position. 
After sale of the property it is too late to claim such 
equitable right. 


Appeal from Fayette Circuit Court. 

ELLIorTT, J., delivered the opinion of the court: 

The allegations of the first paragraph of the ap- 
pellant’s complaint may be thus summarized: 
Ball is the sheriff of Fayette county, who received 
and executed the writs hereinafter referred to, 
and James N. Hurton is the administrator of the 
estate of William Hurton, deceased. John 8. 
Reed was the owner of real estate on which he 
executed a mortgage to the decedent on the 22d 
day of July, 1872. On the 3d day of April, 1873, 
one William J. Hawkins recovered a judgment 
against Reed on an individual claim for $459.83, 
on which appellant became replevin bail and 
which judgment he was compelled to pay. Prior 
to the 13th day of December, 1872, Reed was a 
member of the firm composed of himself, Jeptha 
Stelle, Robert Marks, George L. Fearis, Charles 
Mount, and James Hurton; on that day William 
Hurton, surviving partner of J. & W. Hurton, re- 
covered judgment against Reed, Stelle, Marks, 
Fearis, Mount, and the executors of James Hur- 
ton ‘on a partership liability,’’ for $557.84. A 
decree of foreclosure and judgment were entered 
on the mortgage, and executions were issued on 
all three of the judgments, and placed in .he hands 
of the sheriff; the property was sold on the judg- 
ment rendered in the foreclosure suit, and for 
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$680.47 more than the amount of the judgment; 
the sheriff applied this surplus on the judgment 
in favor of Hurton. 

It is clear that this paragraph of the complaint 
does not state a canse of action against the sheriff. 
Tne averment in the complaint is that the judg- 
ment was rendered on a partnership liability, but 
it is not averred that the judgment or execution 
disclosed the character of the action, nor, indeed 
is it even averred that the pleadings showed the 
judgment to have been rendered against Reed and 
his co-defendants, as partners. For aught that 
appears the judgment was taken against the de- 
fendants as for an individual debt, for there is no 
averment to the contrary: A sheriff is not bound 
as a general rule, to look behind his writ, but if 
we should hold this case to be not within the gen- 
eral rule, it would do the appellant no good, 
because it does not appear that the pleadings or 
judgment would have shown the character in 
which the defendants in that action were sued. 
The presumption is that the sheriff did his duty. 
and this presumption prevails until overcome by 
opposing facts, and there are no opposing facts 
here, and as the sheriff paid the surplus on the 
next oldest execution in his hands, he must be 
presumed to have paid it without knowledge of 
facts entitling the appellant to the money. 

The allegation that the sheriff received the re- 
ceipt of the execution plaintiff instead of the 
money, adds nothing to the force of the complaint. 
It is useless to go through the empty form of hand- 
ing the money to the sheriff to be by him passed 
back to the judgment creditor. Dean v. Phillips, 
17 Ind. 406. A sheriff is liable only to one to whom 
he owes a specific duty. Travelers Insurance Co. 
v. Harris, 89 Ind. 363; Compton v. Pruitt, 88 Ind. 
171. In this case the sheriff owed no specific duty 
to the appellant, because it does not appear that 
the execution under which he claims was entitled 
to be preferred to that of the appellee, Hurton. 
If it were true that the sheriff had wrongfully mis- 
stated the facts in his return as to the manner in 
which the $680.47 was paid, still the appellant 
would have no right of action because the sheriff 
owed him no duty as to that sum, but owed it to 
the holder of the execution above it in order of 
priority. Unless the appellant was entitled to have 
the money applied on his execution, he suffered 
no injury. 

What we have said disposes of the case as to the 
appellee, Ball; and we now proceed to consider 
the questions affecting the appellee Hurton. The 
demurrers of this appellee to both paragraphs of 
the complaint were sustained, and the rulings on 
the demurrers are assigacd for error. 

The first paragraph of the complaint does not 
aver that the firm of which Reed was a member, 
was solvent, nor that any of its members had 
property out of which the judgment in favor of 
appellee’s intestate could have been made, nor 
does it state when the debt accrued on which the 
Hawkins’ judgment was rendered. If the partner- 
ship creditors of the firm of which Reed was a 





member, had acquired a lien on the land prior to 
the creation of the debt on which the individual 
creditor obtained judgment, that lien could not 
be displaced without showing there was partner- 
ship property out of which the judgment could be 
made. Where a partnership creditor secures a 
lien on land by virtue of a judgment taken before 
the individual debt was created, he certainly can 
not be deprived of his lien unless it be shown that 
there was partnership property sufficient to pay 
the judgment. [t results from this that the first 
paragraph must be held to be insufficient. 

The second paragraph of the complaint avers 
that the only property owned by Reed was that 
covered by mortgage and that other members of 
partnership from which the debt was due upon 
which the appellee's intestate obtained his judg- 
ment had property out of which the judgment 
could have been made, but it does not state when 
the debt on which the judgment upon which ap- 
pellant rests his claim was contracted. As the 
judgment of appellee's intestate was taken De- 
cember 13, 1872, and that on which appellant’s 
claims rests was taken April 3d, 1873, the natural 
inference would be against the appellant in view 
of the general rule that it is not averred can not 
be presumed to exist. 

It is not doubted that the general rule is that 
partnership creditors are postponed as to individ- 
ual property and individual ereditors preferred. 
Bake v. Smiley, 84 Ind. 212; Bond v. Nave, 62 
Ind. 505; Smith v. Evans, 39 Ind. 526; Weyer v. 
Thornburg, 15 Ind. 124; Holland v. Fuller, 13 Ind. 
195; Matlock v. Matlock, 5 Ind. 403. But this 
general rule does not apply where a lien has been 
obtained by judgment rendered prior to the crea- 
tion of the individual debt. That we are correct 
in this conclusion, will appear from an examina- 
tion of the equity doctrine which gives individual 
creditors preference as to individual property, and 
partnership creditors preference where the prop- 
erty belongs to the partnership. Judge Story 
says: ‘In the like manner courts of equity recog- 
nize and enforce all antecedent liens, claims and 
charges in rem existing upon the property accord- 
ing to their priorities, whether these charges are of 
a legal or equitable nature, and whether the assets 
are legal or equitable.”’ 1 Story Equity Juris., 
section 533. In Meech v. Allen, 17 N. Y. 300, itis 
expressly decided that equity will not displace a 
judgment lien, the court saying, ‘‘those courts 
(courts of equity) have never assumed the power 
of setting aside, or in any way interfering with an 
absolute right of priority obtained at law.’’ Chan- 
cellor Walworth said in Wilder v. Keeler, 3 Paige 
171, that ‘‘equitable rules are adopted by this 
court in the administration of the legal assets, 
except so far as the law has given an absolute pref- 
erence to one class of creditors over another.” 
The same learned judge said in Mower v. Kegs, 
6 Paige, 88, that ‘-the rule of this court is te give 
effect to the lien of a judgment upon a legal title, 
so far as it can be enforced by execution at law.” 
To a like effect is the case of Averill v. Loucks, 6 
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Birb. Ch. 470, where it was said, ‘‘Courts of equity 
in the administration of assets follow the rules of 
law in regard to legal assets, and recognize and 
enforce all antecedent liens, claims and changes 
existing upon the property according to their 
priorities.”” An able discussion of the subject 
will be found in Straus v. Kungood, 21 Gratt. 584, 
where the doctrine of the preceding cases is fully 
affirmed. Itis saidin Freeman on Judgments, 
sec. 395, that, ‘in general courts of equity will not 
interpoSe to take away any advantage which a 
creditor has obtained by his diligence in securing 
a judgment lien on the debtor’s land. Thus, 
when a judgment lien has become a charge on the 
individual real estate of a partner for a firm debt, 
equity will not displace it in favor of a junior 
judgment against the same partner for his per- 
sonal debt.’’ The cases which we refer to below 
will be found to sustain this general doctrine: 
Cummirg’s Appeal, 25 Pa. St. 268; Boakner v. 
Smith, 48 N. H. 111; s.c. 2 Am. R. 189; MeCul- 
lock v. Dasell,18 Am. Dec. 271. Vide note p. 
283; Allen v. Wills, 22 Pick. 450; Cleghorn v. 
Bank, 9 Ga. 319; Baker v. Wimpo, Id. 87; Wis- 
ham v. Lippincott, 1 Stockt. 353. The case of 
Hardy v. Mitche!l, 67 Ind. 485, does not when 
fairly understood, decide the question here in- 
volved. There all the creditors were compelled 
to gointo equity to set aside fraudulent convey- 
ances, and the property thus became equitable as- 
sets to be administered under strictly equitable 
rules, while here there is a plain legal lien direct- 
ly enforceable by the ordinary legal process. We 
are of the opinion that the seeond paragraph of 


‘the complaint can not be sustained upon the 


equitable doctrine which prefers individual to 
partnership creditors where there is a contest as 
to the right to seize individual property in pay- 
ment of the debt. 

The appellee Hurton was not guilty of a wrong 
in accepting the money on the judgment, which 
was older in point of time than that of the appel- 
lant, for, as we have seen, there was nothing on 
the face of the judgment giving it priority, and 
nothing which required appellee to take notice 
that it constituted a prior lien. The fact it was 
rendered on a firm liability did not give it priority 
over a judgment earlier in date, and taken, as we 
must presume, before the debt on which appel- 
lant’s judgment is founded was incurred. As the 
appellant was guilty of no wrong in accepting 
the money on the judgment in favor of his intes- 
tate, something should have been done to put him 
in the wrong, a demand should have been made. 
If, therefore, it were conceded that the appellee 
had only a prima facie right to the money, still he 
would not be in the wrong until after he had re- 
fused on demand to pay the money to one having 
a better right. If there were no other objection 
to the complaint than the failure to aver ademand 
it would be clearly bad. 

Weare not unmindful of the equity rule that 
where one of two parties has a lien on one parcel 
of property, and the other has a lien on the same 





parcel, and also on another, the latter will be 
compelled upon proper application, to make his 
lien out of the second parcel, but we see very 
clearly that the rule can not apply. One reason 
why it can not apply is that the right must be as- 
serted promptly, and before sale, and here there 
has been unexplained negligence. Another rea- 
son is that the right must be exercised before 
there has been a change of position, and here 
there has been an essential change. Whitworth 
v. Benlow, 56 Ind. 194. It is fairly inferable from 
the facts pleaded that the appellee would not 
have bid more than the amount of the decree if it 
had not been that the surplus was to be applied 
on the judgment in favor of his intestate. Nor 
does it appear that the administrator has not ap- 
plied the property to the payment of debts, or 
made distribution of it to the heirs of the dece- 
dent. Appellant is here asking equity for the 
only right he has to an equitable one, and he must 
show that equity to him will not result in doing 
inequity to one who has acted solely in the 
capacity of a trustee, and has doneno more than a 
faithful discharge of his duties as administrator 
required of him. If the appellant had asserted 
his rights before sale he would have occupied a 
very different position from the une he now oc- 
cupies. 
Judgment affirmed. 


Note.—The conflicting claims of partnership and 
individual creditors have been sources of much litiga- 
tion. The equity rule that partnership creditors are 
confined to firm effects and individual creditors to 
separate effects probably arose out of the English 
bankruptcy proceedings about the time of Henry VIII. 
It has been received in this country with more assent 
than approval because equity courts could devise no 
better rule for the distribution of estates. Since its 
acceptance, however, several exceptions to it have 
been detined, and the court in the principal case lays 
down a very important exception that where partner- 
ship creditors obtain a judgment lien on one partner’s 
separate estate before the creation of his individual 
debt, it will be valid as aguinst all the equities of the 
individual creditor. The authorities are not harmoni- 
ous, but the well considered cases are inclined to this 
view. There are some modifying, limiting or contro- 
verting its doctrine, but the general drift is to its 
adoption. 

When the partnership name is used with the con- 
sent of both partners in borrowing money for the in- 
dividual accomodation of one who executes to the 
other a mortgage on his interest in the partnership 
property as security, and the latter pays the debt, his 
lien as a partner on the partnership property for the 
sum so paid, is not dependent on the mortgage or its 
registration, and is superior to the lien of a prior 
unrecorded mortgage, of which he had no notice, but 
which was recorded before his, and was given for the 
individual debt of his co-partner. Warren v. Taylor, 
60 Ala. 218. 

If a surviving partner sell and convey his interest in 
the real estate belonging to the partnership to a bona 
Jide purchaser fora valuable consideration, without 
notice, before a creditor of the firm has acquired a lien 
on the same by bill filed to subject it to the payment of 
his debt, the purchaser will hold it against the gener - 
al equity of the creditors to have it appropriated 
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the payment of the partnership debts. Offutt v. Scott, 
47 Ala. 104. If one partner mortgage a part of the 
partnership property to secure his individual debt, if 
the mortgagee has notice of the partnership he has no 
perfect right to the specific property, but takes it bur- 
dened with the liens or encumbrances of the partner- 
ship. His right would be in the ultimate interest of 
the mortgagor in the partnership effects. Daniel v. 
Owen, 70 Ala. 297; Nichol v. Stewart, 36 Ark. 612; 
Chase v. Steel, 9 Cal. 64; Burpee v. Bunn, 22 Cal. 194. 
The lien of firm creditors attaching, must be pre- 
ferred to the lien of an individual creditor of the re- 
maining partner attaching first. Conroy v. Woods, 13 
Cal. 626. So where an individual creditor obtains 
judgment, issues execution and lives on firm property, 
he has no right to the property as against firm credit- 
ors who have not yet obtained judgment. Ibid. A 
private creditor of a partner having attached his in- 
terest in the partnership effects, the partnership cred - 
itors subsequently attached the same effects and re- 
covered judgment before the other. Held, that they 
could maintain a bill in equity to enjoin against any 
appropriation of the property under the prior 
attachment and to direct its appropriation to satisfy 
their lien. Witter v. Richards, 10 Conn. 43. In Cleg- 
horn v. Insurance Bank, 3 Ga. 219, it was said that 
the rule that the joint estate is to discharge the joint 
debts in the first place, and the separate estate the 
separate debts, and that neither can invade the funds 
of the other, until the particular class of debts is sat- 
isfied out of its appropriate fund would be questioned 
anil that even admitting the rule as a principle of gen- 
eral equity it will not be enforced tothe exclusion or 
postponement of the joint creditors, so long as they 
have recourse at law against the separate estate; that 
is, the equity in favor of the separate creditors will 
not be allowed to control or take away a right acquired 
by an execution at law on the part of the joint credit- 
ors against the separate estate. 

The Supreme Court of Illinois has announced the 
same doctrine as that laid down in the principal case. 
The facts inthe Illinois decision were that the firm of 
Neill, McGrew & Co. being indebted in a large amount 
tothe Mechanics’ National Bank and to Kingman, 
Blossom & Co., T. J. McGrew, a partner in the firm 
of Neill, McGrew & Co., to secure the same, executed 
to one Yates his note for $75,000, and atthe same 
time a mortgage on his lands tosecure its payment. It 
was stated in the note that it was ‘to include and se- 
cure only the legal and valid indebtedness of Neill, 
McGrew & Co. to the Mechanics’ National Bank and 
to Kingman, Blossom & Co., any and all amounts real- 
ized herein to be divided and paid to said two banks 
in proportion to the amounts that said Neill, McGrew 
& Co. are now lawfully indebted to said banks.’’ 
There was no pretense that McGrew owed any or allof 
this sum to Yates, but the proof was that the latter 
was merely a trustee for thetwo banks and that the 
security was taken for their benefit alone. Afterwards 
McGrew executed his deed of trust on the same lands 
to one Lee to secure the payment of two notes of $ 10, - 
000 each payable to S. Neill, of Neill, McGrew & Co. 
After the execution and recording of the above mort- 
gage and deed of trust, McGrew executed and deliv- 
ered to McIntire a mortgage on the same lands to se- 
cure an individual debt due from kim to McIntire. 
The bill was brought to foreclose the mortgage given 
by McGrew to Yates to secure the firm’s indebtedness 
to the two banks. The holders of the deed of trust 
given to Lee and McIntire the second mortgagee filed 
cross bills to foreclose. Upon this state of facts the 
court held the Yates mortgage to be a valid first lien. 
The general equity principle that partnership credit- 
ors are excluded from sharing in individual assets 





until the individual debts are first paid was admitted, 
but a court of equity would not enforce this equitable 
right against the mortgages. McIntire v. Yates, 104 
Til. 491. 

Ina previous decision by the same court itis held 
that a judgment creditor of one partner can not by a 
levy upon the debtor’s interest inthe firm property 
acquire a lien superior to the rights of the other part- 
ners. Such alevy would only operate to give a lien 
prior to that of other separate creditors of the indi- 
vidual partners upon their respective portions of the 
fund remaining after the payment of firm debts and 
satisfying the claims of other partners. Rainey v. 
Nance, 54 Ill.29. It would seem that this decision 
denies the converse of the rule laid down in McIntire 
v. Yates, supra, but they are distinguishable. In 
McIntire v. Yates, the mortgage declared to be a valid 
first lien was executed before the creation of the debt 
for which the second mortgage was given to secure. 
In the Jatter case the individual creditor took judg- 
ment against one partner while there were liabilities 
resting on the partnership to its creditors. The latter 
decision rests in part on sec. 263 Story on Partnership, 
which after stating that after the prior rights of part- 
ners and joint creditors are satisfied, the remaining 
interest of the partner only can be subject to seizure 
by the sheriff proceeds. ‘‘Itis an interesting ques- 
tion whether the converse of the rule alluded to.in the 
preceding sections is recognized at law; that is, wheth- 
er the preference of a separate creditor of a partner, 
to be paid out of the separate estate of his debtor, 
before the creditors of the partnership can be enforzed 
at law. In some courts it is held that thelien acquired 
by a partnership creditor, by an attachment of the 
separate property of one partner, can not be defeated 
by asubsequent attachment of the same property by a 
separate creditor of the partner owning such property. 
Allen v.Well,22 Pick. 450; Newman v. Bayley, 16 Pick. 
570. Buta contrary view has been taken in more recent 
cases and it has been thought to bea branch and mem- 
ber of the same equitable doctrine that the right of 
private creditors to louk to private property should be 
paramount to the right of joint creditors, although 
the latter might have commenced the first process 
against the private estate. Accordingly, it, was held 
in a recent case, that where land of one partner had 
been set off on an execution for a debt due from the 
partnership, and afterwards the same land was set off 
on execution for a separate debt of the same partner, 
the separate creditor of such partner could recover 
the land from the creditor of the partnership, by a 
writ of entry. Jarvis v. Brooks, 3 Foster, 136. Wheth- 
er such a preference is to be observed in equity, when 
there sre no partnership funds is more question- 
able. Bardwell v. Berry, 19 Vt. 292; Washburn v. 
Bellows, Id. 278.’’ 

In Iowa the Supreme Court holds that it is only in 
equity that the separate creditors of a partner are 
entitled to a preference over the creditors of a part- 
nership in the distribution of the separate effects of 
their debtor and that the lien of a subsequent judg- 
ment for an individual debt, does not take priority 
over the lien of a judgment first rendered against the 
debtor upon a partnership debt. The court declares 
that as a judgment lien is a creation of the statute, 
the rule is that the lien which first attaches has prior- 
ity. This seems to be a broader statement of the rule 
than that of the principal opinion and that of the Illi- 
nois court. In the latter cases the liens of partnership 
creditors on separate individual property preceded 
those of individual creditors, because the debts of the 
latter creditors were created after the partnership liens 
attached. In the latter case the action was to recover 
real property. The plaintiff had recovered judgment 
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against one partner’s separate property for a firm 
debt. An individual creditor of this partner inter- 
vened in the action, claiming title to the property 
through an execution sale made upon a subsequent 
judgment. The court held the partnership lien en- 
titled to priority. The facts do not show whether or 
not the debt of the individual creditor was existing at 
the time of the rendition of the judgment for the part- 
nership creditors. If the debt was existing the case 
extends the rule further than the others. Gillaspy v. 
Peck, 46 Iowa, 461. An attachment of partnership 
property for a partnership debt will prevail overa 
prior attachment of the same property for aseparate 
debt of one of the partners, or over a mortgage of one 
of the partners to secure his individual indebtedness. 
Forgo v. Ames, 45 Iowa, 491. 

The Kentucky Court of Appeals has been unsettled 
on this question. In O’Bannon v. Hopkins, 4 Bush. 
25, it was held that each partner has alien onthe firm 
property and the creditors of the firm are entitled to 
that lien by equitable substitution; that that lien, by 
subrogation is paramount to attachment liens created 
on debts which are not partnership debts. In Howeil 
v. Commercial Bank, 5 Bush. 93, it was held that liens 
acquired by the levy of executions and attachments 
against one partner, on partnersbip property are sub- 
ject to the existing debts of the firm and should only 
be enforced in subordination to the joint debts of the 
firm which were created before the date of the levy. 

In Couchman’s Admr. v. Maupin, 78 Ky. 33, the fol- 
lowing were the facts: Couchman recovered judgment 
against Maupin and Orear, joint sureties on a bond. 
Maupin and Orear were partners under the firm name 
of Maupin & Orear. He placed execution in the hands 
of the sheriff July 9th, to be levied on their stock of 
merchandise, July 18, Maupin & Orear py deed of 
trust conveyed the stock of goods to trustecs for the 
benefit of the creditors of the firm, and the trustees 
took possession. July 19, the sheriff levied the execu- 

,tion on the stock, and being about to sell it, some of 
the creditors of the firm executed a claimant’s bond 
and suspended the sale. The court after stating that 
the levy of the execution perfected the lien, and that it 
dated back to the issuing of the writ, so that the deed 
of trust could not impair it, said: '**The question then 
is how the creditors of a firm, either through the part- 
ners or independently of them, a lien or a right to pri- 
ority of payment out of partnership effects over a 
creditor of all the individual members of the firm. It 
has been repeatedly held by this court, and such 
seems to be the current of authority in the United 
States and England, that the creditors of a partner- 
ship have no lien on the partnership effects 
except such as is derived from or through the 
partners. * * And it would seem to necessarily fol- 
low that when the firm or the partners have done ary 
act which precludes each and all its members from 
asserting their lien, or when frem any other cause, 
they are in a position in which they can not assert it, 
that firm creditors are equally unable todoso.” * * * 
*‘*When all the partners have, by their voluntary act, 
waived the lien which they had upon the partnership 
effects, no such lien can be asserted by partnership 
creditors through the partners or any of them. This 
would seem to result, independently of direct author- 
ity, from the almost universally recognized principle 
that, whatever right of priority partnership creditors 
possess, is derived from the partners who collectively 
possess at all times the same right to sell or control the 
partnership effects that an individual has to sell or 
control his property. We are unable to perceive that 
there is any difference between the effect of a lien 
created upon partnership property by the voluntary 
act of the partners, and a lien created by the act of the 
law, independently of or even against their consent. 





In the former case the partnership creditor has lost 
his right to priority, because the partners have no 
power to assert their lien; and the partners are equally 
powerless in the latter case asin the former. In the 
language of Judge Simpson in Ely v. Hair, 16 B. Mon. 
237, the partnership creditor can only assert a lien on 
the partnership effects, when it can be done by amem- 
ber of the firm.’’ Neither Maupin or Orear could 
assert a lien in his own favor, and consequently the 
partnership creditors could not assert it in their favor.” 
The court then declares that O’Bannon v. Miller, and 
Howell v. Com. Bank, supra, can not be reconciled 
with these views, and are therefore overruled. That 
they were inconsistent with the general current of both 
judicial and elementary authority, English and Amer- 
ican. 

Ames, J., in Stevens v. Perry, 113 Mass. 381, says: 
**Tt is well settled, as matter of of law in this com- 
monwealth, that in a suit against two or more co-part- 
ners upon their joint deh, the separate property of 
any one of the partners may be attached, and the lien 
so acquired is not discharged or impaired by a subse- 
quent attachment of the same property, upon a suitin 
favor of a separate creditor of the same partner. Allen 
v. Wells, 22 Pick. 450: Newman v. Bagley, 16 Pick. 
570. The Supreme Court of New Hampshire has in 
several cases held otherwise, Jarvis v. Brooks, 23 N. 
H. 1°6; Bowker v. Smith, 48 N. H. 111. But we must 
consider ourselves bound by our own decisions.’’ 

A partner sold his interest in the firm to his co- 
partner, wbo agreed to pay the firm debts. The firm 
was atthe time insolvent. After the sale the con- 
tinuing partner gave a deed of trust on all the assets 
of the late firm to secure the payment of an individual 
indebtedness of nis own, which accrued prior to the 
dissolution. In a contest between a creditor of the 
firm and the individual creditor, held, that the right 
of the former to be paid out of the firm assets in pref- 
erence to the latter, was not impaired by the dissolu- 
tion, and as against him the deed of trust was a nul- 
lity. Phelps v. McNeely, 66 Mo. 554. In Wisham v. 
Lippincott, 1 Steck. 353, a separate creditor com- 
plained because a joint creditor having a lien on the 
debtor’s separate property, was proceeding to execu- 
tion. The court says: ‘‘I have no hesitation in saying 
that when a joint creditor of the firm has a judgment, 
and execution levied upon the separate effects of one 
of the partners, the court ought not, in mere compli- 
ance with any such rule, as that the separate creditors 
of each partner are entitled to be first paid out of the 
separate effects of their debtor before the partnership 
creditors can claim anything, interfere with such exe- 
cution, either on the application of any one of the 
partners, or any creditor of the firm or separate cred- 
itor of any of its members.’’ In National Bank of the 
Metropolis v. Sprague, 5 C. E. Green, 13, the couri 
said in discussing thls question: ‘‘*The rule iv equity 
and bankruptcy where the partnership assets are ad- 
ministered there, is, that the partnership debts must 
first be puid out of the partnership assets before any 
part can be appropriated for the partners, or to pay 
their individual debts. But in this case the property 
is not being administered under the direction of the 
court. The partners have ereated liens upon the prop- 
erty before it came into the court, and my only power 
is to settle the validity and priority of the liens so 
placed upon the property. The partners, whi'e the 
partnership property is still under their control, have 
the power to appropriate it to pay or secure their in- 
dividual debt; as against them, the mertgage is good. 
These claims are for debts fairly due by them individ- 
ually, and I do not think that the mere preference of 
individual debts over partnership debts is such a fraud 
upon partnership creditors, that after it has been done 
it will be set aside by a court of equity. It certainly 
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will not be set aside, unless in case of insolvency, or 
when done in contemplation of insolvency, to give 
ar improper preference.’’ In Martin v. Wagener, 1 
T. & C. 509, the Supreme “ourt of New York held that 
the appropriation of partnership property by judg- 
ment, execution and sale against all the partners in 
payment of a partnership debt, confers a perfect title 
upon the purchaser of real estate belonging to the firm 
as against the general lien of a judgment of prior date, 
docketed against an individual partner for his private 
debt, and the fact that the firm indebtedness arose 
after the prior judgment against the individual part- 
ner was docketed, made no difference as to the liability 
of the firm property. In Crane v. French, 1 Wend. 
311, an execution was issued upon a judgment valid 
as against one only of two partners, and was levied 
upon partnership property; afterward another execu- 
tion issued upon a junior judgment for a partnership 
debt against both partners, and was levied on the 
same property, which was sold by the sheriff; and the 
court held that the second execution had the prefer- 
ence and overrode the first levy. The doctrine laid 
down in these cases, controverting that of the princi- 
pal opinion, has never been considered by the Court 
of Appeals. 

In Roberts v. Oldham, 63 N. C. 297, the sheriff had 
raised by a sale of firm property a certain sum upon 
sundry executions; some of the executions were by 
firm creditors, the rest by individuul creditors. He 
brought the money into court, and asked for un order 
of distribution of such assets. The court ordered 
him to apply the money among the executions in favor 
of the firm creditors. The Supreme Court upheld the 
lower court. This decision is rather anomalous. It 
seems the priority of the executions and the execu- 
tions themselves in fact are disregarded and the old 
equity rule applied. Ina subsequent decision by the 
same court it was held if one partner had attempted 
to sell his interest in partnership property in payment 
of his individual debt it is a breach of the partnership 
agreement for there are remedies, and that if the ven- 
dee has notice that it was partnership property he 
takes it burdened with the equities in favor of part- 
nership creditors. The court goes on to say that 
semble this is also the case where the interest of one 
partner in partnership property is sold under execu- 
tion issued on a judgment against him upon an indi- 
vidual debt. Ross v. Henderson, 77 N. C. 170. 

Whatever equity is allowed to partnership credit- 
ors must be worked out through the rights of the 
partners themselves. Where partners have lost their 
liens none ean be saved to the creditor. So in 
McGregor v. Ellis, 2 Dis. 286, the court held that 
when a partner sells his interest in the property of 
the firm to a third person he parts with such lien. 
Whether or not a mortgage on firm property by a 
partner to his individual creditor would lose sucha 
lien is not considered. In Lewis v. Anderson. 20 Ohio 
St. 281, where one partner of a firm gave a mortgage 
on real estate without any consideration than to se- 
cure his pre-existing individual debt to the mortgagee, 
who had no notice of the partnership or of the liabili- 
ties of the firm then existing, the Supreme Court held 
that the lien of the mortgage on the premises was not 
superior to that of such prior liabilities of the firm. 

The decision in the case of Jarvis v. Brooks, 3 Fos- 
ter, (N. H.) 136, overlooking the fact that a lien had 
been fully vested by the judgment in favor of the part- 
nership, treats the case as the ordinary one of general 
creditors without liens, and applies the usual rule 
that individual creditors are preferred where the 
property seized is that of the individual debtor. It is, 
however, to be noted that this case is distinguishable 
trom the principal case in this, that in the former the 

ndividual debt did not exist when the lien of the 





judgment vested. The later case of Bouker v. Smith, 
48 N. H.111; 8. c.2 Am. Rep. 189, is in conflict with 
the former decision of the same court, and in harmony 
with the doctrine of the principal case. No reference 
is made tothe opinion in Jarvis v. Brooks, and judg- 
ing from the remarks of the court (2 Am. Rep. 199), 
it seems to have been entirely lost sight of. 

Where the goods ofa firm are sold, on executions 
issued for partnership debts, and also on separate ex- 
ecutions against the partners, the firm creditors are 
entitled to the proceeds, though the individua) éxecu- 
tions were priorin date. Coover’s Appeal, 29 Pa. 
St. 9; Stewart v. Henry, 3 Phila. 310; King’s Appeal, 
9 Pa. St. 124. A judgment against the firm is «lien on 
the separate real estate of the partners, and is entitled 
to priority over a subsequent judgment in favor of a 
separate creditor. Cumming’s Appeal, 25 Pa. St. 
268. Where individua! property is sold on an execu- 
tion against the firm, the proceeds will be awarded to 
the firm creditor in preference to a subsequent writ 
against the individual property. Lammers v. Alden, 
28 Pitts. L. J. 43. Where the separate property of a 
partnership is sold under an older execution against 
the firm,and a junior one against him individually,the 
junior and separate execution creditor can not by rule 
compel the sheriff to apply the proceeds of the sale to 
his execution in preference to the older one against 
the firm. Roberts v. Roberts, 8 Rich, 14, overruled. 
Kuhne v. Law, 14 Rich. 18. 

A complainant is wholly mistaken in supposing that 
as the creditors of the partnership were entitled toa 
preference over him as to the joint property, he, asa 
creditor of one of the partners, was entitled to a sim- 
ilar preference over them as to the individual prop- 
erty of that partner, notwithstanding some of the 
joint creditors had a prior specific lien on their prop- 
erty. They were running a race of diligence and qui 
prior est in tempore est in jure. White v. Dougherty, 
Mar. & Yerg. 308. 

At law both separate and joint creditors of a part- 
nership may attach either separate or joint property, 
and may sell the personal property upon execution in 
satisfaction of their judgments, without regard to the 
equities of the debtors. Bordwell v. Perry, 19 Vt. 
292; Reed v. Shepardson, 2 Vt. 120. Or may in like 
manner set-off the lasds upon execution. Clark v. 
Lyman, 8 Vt. 290. 

The creditors of an insolvent partnership have in 
equity a claim tothe partnership property, which is 
paramount to any lien acquired by attachment of it 
by either the creditors of the individuals composing 
the partnership, or the creditors of another firm com- 
posed of the same members together with others. 
Shedd v. Wilson. 27 Vt. 478; Willis v. Freeman, 35 
Vt. 44. But if, at the time of the attachment of the 
individual partner’s interest in the property the firm 
is not insolvent, their subsequent insolvency even be- 
fore judgment is obtained against the individual part- 
ner will furnish no ground for preferring partnership 
debts to the lien acquired by such attachment. Willis 
v. Freeman, supra. 

In Strauss v. Kerngood, 21 Gratt. 584, the following 
were the facts: On the 9th of May, 1868, Kerngood 
& Brother recovered a judgment against Fleishman 
& Heller, partners. On the 12th of May they sued out 
aji. fa. execution which was returned ‘‘no effects.” 

On the 2ist of September, 1868, the plaintiffs sug- 
gested that by reason of the lien of their fi. fa. there 
was a liability on the Eastern Lunatic Asylum and a 
summons was issued to bring the said Asylum before 
the court to answer on the first day of October Term, 
1868. This process was executed eight days after- 
ward. On July 29, 1869, judgment was rendered in 
favor of the Kerngood’s for $697 against the Asy- 
lum. On the 28th of October, 1368,Julius Strauss ob- 
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tained judgment for $775 for the individual debt of 
Heller. Oa suggestion, ete., Strauss, at the Novem- 
ber Term, obtained judgment against the asylum. It 
appears that Heller, on May 30, 1868, obtained judg- 
ment against the asylum for $765, and this debt was 
the foundation of the judgment against the asylum in 
both the above cases. In November, 1869, Strauss 
prayed an injunction against Kerngood & Brother, re- 
straining them from collecting their judgment. The 
injunction was not granted. The court says: ‘*when 
a joint creditor has, by his superior diligence, secured 
such a lien, a court of equity will not interfere to pre- 
vent his enforcing it, upon a mere suggestion of the 
insolvency of the partnership or the individuals com- 
posing it; it is only when the creditors are compelled 
to resort to a court of equity to obtain possession of 
the assets that the rule will be adopted, which confines 
the jvint creditors to the joint assets until the separate 
creditors are satisfied. However this may be, that 
rule is subject to several very important exceptions. 
One of these exceptions is, that the separate creditor 
is only entitled to priority when there is partnership 
property or a living solvent partner. When there is 
neither one nor the other, the joint creditors are en- 
titled to participate pari passu with the separate cred- 
itors in the separate estate. In such case all the cred- 
itors, joint and several, stand upon common ground 
without a preference accorded to either. They are, 
however, mere equities duly respected and enforced 
in courts of chancery in cases appropriate to the juris- 
diction of those courts. But when the partnership 
creditor, by virtue of his judgment or execution, ac- 
quires a lien upon the separate estate of a partner, he 
has obtained a legal advantage of which he can not be 
deprived by any one having only equal equity with him- 
self. The equitics being equal, the legal priority must 
be respected by every court.’’ See also Morris v. 
Morris, 4 Gratt. 293. 
Indianapolis, Ind. CHARLES THOMPSON. 
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DEED—STIPULATIONS IN DEED POLL ARE 
ONLY PERSONAL COVENANTS. 





KENNEDY v. OWEN. 





Supreme Judicial Court of Massachusetts. 


A stipulation in a deed poll that the grantee shall 
maintain a fence around the granted premises, is 
neither an exception, reservation nor restriction, but 
is a mere personal covenant by the grantee with the 
grantor, not running with the land and not enforce- 
able by any one but the grantor. 


ALLEN, J., delivered the opinion of the court: 

The particular question which is presented by 
the demurrer in this case, is settled by the recent 
decision in Martin v. Dunan, 128 Mass. 515, where 
it was held that the stipulation in the deed poll 
that the grantee agreed for himself his heirs and 
assigns to keepin repair the building on adjoin- 
ing land of the grantor, was not covenanted, and 
did not run with the land, and that an assign of 
the grantor could not maintain an action of con- 
tract against the grantee for a tailure to perform 
the agreement. The present action is in form an 
action of contract and the plaintiff is a purchaser 
trom the assign of the grantor. In the deed which 
contains a stipulation upon which the plaintiff re- 





lies, and under the decision referred to can not 
maintain an action of contract against the grantee 
in the deed, especially not against the defendant 
who is a purchaser from said grantee. The plaint- 
iff, however,without apparently adverting to the 
fact that his action is in form an action of contract 
has put his agreement upon the broader ground 
that he isin some inanner entitled toa remedy 
against the defendant upon the facts stated in his 
declaration, and we have considered this broader 
question which involves an examination of the 
nature of the right created by the provision of the 
deed which is set forth, and of the appropriate 
remedy for the violation of such right. The 
plaintiff avers that the deed of the original grant- 
or, Woodard, was ‘with the condition following, 
to-wit: that the said Cooms (the grantor), his 
heirs and assigns shall make and maintain fences 
around the granted premises, and that the deed 
from Cooms to the defendant was with the condi- 
tions substantially similar. The deed itself is not 
before us by copy or otherwise, so that we have 
no opportunity of looking at the language of this 
special provision in connection with the rest of 
the deed, if the plaintiff's averment were to be 
taken as showing that the deed conveyed an es- 
tate on condition,subsequently the question would 
arise whether the plaintiff can avail himself in any 
form of such condition. But it seems more prob- 
able that the provision of the deed was not in- 
tended to have that effect. and that it was merely 
designed to express 2n obligation, or undertaking 
to make and maintain the fences, and such ap- 
pears to be the construction put upon it by the 
plaintiff's counsel. See Ayling v. Kramer, 133 
Mass. 12, 13. 

It is also clear that the stipulation is not tech- 
nically a covenant, running with the land. The 
grantee seajed nothing. In Parish v. Whitney, 3 
Gray, 515. It was held that the stipulation in a 
deed poll that the grantee, his heirs and assigns, 
should erect and perpetually maintain a fence be- 
tween the land granted and other land of the 
grantor, did not create an incumbrance on the 
granted premises, within the meaning of a cove- 
nant against incumbrances in the deed subse- 
quently made by the grantee. The court said 
that it was not a reservation out of the estate 
granted nor a condition, nora covenant running 
with the land, or otherwise, but that it was only a 
personal agreement of the grantee evidenced by 
his acceptance of the deed which might bind him 
and his legal representatives, but did not affect 
the estate. That case was criticised in Burbank 
v. Pillsbury, 48 New Hampshire, 475, where it 
was thought that such an agreement was of the 
same effect as an express covenant -signed and 
sealed by the grantee; that it would run with the 
land; that it created an incumbrance on the land, 
and by implication it was recognized that a sub- 
sequent grantee would be liable to the original 
grantor in an action of assumpsit on the agree- 
ment.’ No question arose there, nor could arise, 
whether an assignee of the grantor could main- 
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tain such action. A decision substantially simila 
was made in Kellogg v. Robinson, 6 Vermont, 
276, where a stipulation was regarded as a cove- 
nant on a condition, and it was held that it created 
anincumbrance on the land within the meaning 
of a covenant against incumbrances. 

In Bronson v. Coffin, 108 Mass. 175, it was held 
that a formal covenant by the grantor, iu a deed 
of a portion of his land, that he and his heirs and 
assigns would make and maintain a fence between 
the land granted and his remaining land, with a 
provision that this covenant should be perpetual 
and obligatory upon all persons who should be- 
come owners of the land adjoining to that granted 
created an interest in the nature of an easement, 
and ran with the land, and created an incum- 
brance upon the land, within the meaning of the 
covenant against incumbrances in a subsequent 
deed of such adjoining land, and in referring to 
Parish v. Whitney, the court by Gray, J., inci- 
dentally remarked: ‘If that decision can be sup - 
ported it must be as falling within the rules that 
no easement in, or right affecting real estate can 
be created by contract of the party except by 
deed and that an agreement not sealed by the 
party who is to perform it, can not create a cove- 
nant or rua with the land.”’ 

The above decisions in New Hampshire and 
Vermont were cited and commented upon. Inthe 
jater case of Martin v. Drinan, as has been seen, it 
was explicitly held by this court in an opinion de- 
livered by Gray, C. J., that such an agreement, 
implied or shown by the acceptance of a deed 
poll, is not a covenant, and Parish v. Whitney 
was cited with apparently a full approval of the 
decision; it is plain that an agreement not uader 
seal can not, technically speaking, run wit the 
land. 

It is, however, true that agreements may be, 
and often are, entered into by owners of land 
which create an equitable right or interest there- 
in, and which a court of equity will sometimes 
enforce against subsequent purchasers with notice. 
The plaintiff in his argument goes somewhat 
further than this, and contends that the effect of a 
Stipulation was to create an easement by reserva- 
tion, in which case it would be limited to the 
grantor’s life, there being no words to extend it 
beyond that time; the same question was substan- 
tially involved in Parish v. Whitney, and it was 
there distinctly declared by the court that the 
clause in question was not a reservation out of the 
estate granted. It had been previously held by a 
a decision then recent, and which departed from 
the course of decisions in England, that an ease- 
ment of the ordinary kind, such as a right of way 
may be created by means of a reservation, which 
would operate as an exception. Bowen vy. Cuon- 
ner, 6 Cush. 132. It was also the law of this com- 
monwealth, that an obligation of the owner of 
land to fence against land adjoining, might be es- 
tablished by prescription, aud if so established 
would be a charge upon his land and the corre- 
s ponding right of the owner of the adjoining land 





to have the fence maintained, was recognized as 
in the nature of an easement. See cases cited in 
Bronson v. Coffin, 108 Mass. 185. Butit has never 
been held or considered in Massachusetts, so far 
as we are aware, that a stipulation like that con- 
tuined in the deeds on which the plaiatiff relies, 
would have the effect to create an easement of this 
peculiar description, the right to which could be 
asserted or protected by an aetion at law; it cer- 
tainly is not an exception out of the estate granted. 
It is no: strictly a reservation; it appears to be 
rather a mere personal obligation imposed upon 
or assumed by the grantee, and binding upon him 
and his legal representatives, as an implied con- 
tract entered into with the grantor not amounting 
to a covenant or a charge upon the land; but an 
obligation if enforceable at all against purchasers, 
is to be enforced against them by a court of equity 
alone, and having no more power and effect than 
in case of an express agreement not under seal be- 
tween two owners of adjoining land. Instances 
are numerous where agreements merely restricted 
as to tae use of land have been enforced against 
subsequent purchasers with notice. Peck v. Con- 
way, 119 Mass. 546: Parker v. Nightingale, 6 
Allen, 341. 

Agreements calling for the performance of af- 
firmative acts, and especially of such a3 would be 
Only a burden upon the land and could be en- 
forved against it have als» been ia like manner 
enforced against subsequent purchasers, and it is 
not necessary here to determiae what limitations, 
if any, should be put upon the exercise of the dis- 
cretion of a cuuri of equity in this respect, a point 
concerning which there has been some difference 
of opinion. See Sulke vy. Mathay, 2 Pail. 774; 
Cook v. Cailcott, 3 Ch. Div. 694; Moreland v. 
Cook, L. R. 6 Eq. 252; Wilson v. Furness Rail- 
way, L. R. 9 Eq. 28; Haward v. Brunswick Pena. 
Ben. Buiid. Suc. 8 Q. B. Div. 403; London, eic., 
Kailway v. Gomm. 20 Ch. Div. 562. 

Being of ihe opinion for these reasons that the 
judgment of the superior court musi be affirmed 
we do not enter upon the consideration of the 
grave question whether even upon the assumption 
that an easement of this peculiar nature was cre- 
ated by the deed the plaintiff has a remedy either 
at lawor in equity against the defendant who 
conveyed away her interest in the premises about 
two years before the action was brought, there 
being no averment in the declaration that the 
plaintiff suffered any damage during the time of 
the defendant’s ownership. 

Judgment affirmed. 








WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, . ‘ . P ° 20 
CONNECTICUT, ° ° j 32 
DISTRICT OF COLUMBIA, ° ° - 15, 3% 
GEORGI, > : ; : 18, 31 





XUM 











XUM 


THE CENTRAL LAW JOURNAL 417 








ILLINOIS, ° ° ° ‘ ‘ . 
INDIANA, ‘ é ‘ ‘ e ° 
LOUISIANA, . ° é j ‘ 
MASSACHUSETTS, ° ‘ ° ° 
MICHIGAN, ° é ‘ 
NEw YORK, . ° ° . . 
PENNSYLVANIA, ° ‘ . F ly 
VIRGINIA, ‘ ° 
WEST VIRGINIA. ° 
21, 24, 27, 28, 29. 
FEDERAL SUPREME, . é ‘ . 4, 33 
ENGLISH, ° ° . 5, 22, 26 


6, 10, 11, 12, 13, 14, 16, 19, 


1, ACTION—BEFORE EXPIRATION OF CREDIT. 

Where the consideration of an entire contract is a 
cash payment, and a promise to give negotiable 
notes at three, six, nine and twelve months, a 
refusal to give such notes after cutting part of 
the timber is a breach for which the vendor can 
sue and recover damages for the whole sum for 
which the notes were to have been given. Alcott 
v. Hughes, 8, C. Pa.. March 3, 1884; 14 W. N.C. 
855. 

2. ACTION—MALICIOUS BRINGING OF SUIT. 

The mere fact that an action is brought and discon- 
tinued, and a new action brought in order to 
harrass the defendant and prevent his getting 
money from a garnishee gives no cause of action, 
when the suits were both well founded. Johnson 
v. Reed, 8. J.C. Mass. 7 Mass. L. Rep., May 8, 
1884. 


8. ADMINISTRATION— RIGHTS OF ADMINISTRATOR 

DE Bonis Non. 

Where an administrator keeps an account in bank 
in his representative capacity, and dies before 
completing his duties, the administrator de bonis 
non is not entitled to claim from the bank the 
amount of the deposit. He must, in order tore- 
cover this, demand it from and sue the represent- 
ative of the originaladministrator. Slaymaker v. 
Bank, 8. C. Pa., 14 W. N.C. 349. 


BonDs—‘ ‘INTERNAL IMPROVEMENT.” 

Bonds issued to a company to aid it in improving 
the water power of a river for the purpose of pro- 
pelling public grist-mills, are issued in aid of 
*‘internal improvements” within meaning of the 
laws of Nebraska. Blair v. County of Cumming, 
U. 8.8. C., April 19, 1884, 16 Chicago L. N. 275. 


5. CARRIER—LIMITATION OF LIABILITY AS TO DaM- 

AGES. 

A stipulation in a bill of lading that the shipowners 
should not be liable for accidents or under any 
circumstances for more than £5, does not protect 
them from liability for full damage in case they 
neglect to provide a fitship. Tattersali v. Na- 
tional, etc. Co., Eng. H. Ct. Q. B. Div., March 
11, 1884; 32 W. R. 566. 


6. CONSTITUTIONAL LAW—JUDGMENT AGAINST 

ONE ABSENT IN REBELLION—VALIDITY. 

The legislature of a State has no authority to permit 
a judgment to be recovered against one of its cit- 
zens while he is off at war, upon mere publication 
of notice, and all proceedings under such judg- 
ment are absolutely void. Haymond v. Campden, 
S.C. App. W. Va.; 22 W. Va. 


7. CONSTITUTIONAL Law — POWER TO REMOVE OF- 

FICERS. 

Where the governor is given power to examine into 
the condition of the various offices of the State 
and to remove th: officers for misconduct, he can 
not remove them except after hearing of specific 
charges, of which the respondent is given due 





notice and has the opportunity to meet. Dullam v. 
Willson, 8. C. Mich.. April 28, 1884, 19 N. W. 
Rep. 112. 


8. CONSTITUTIONAL LAW—SELF-CRIMINATION. 

A witness is not exempt from answering a question 
tending to criminate him. where the statute ex- 
pressly provides that no admission made by him 
as a Witness shall be evidence against him. Ken- 
drick v. Commonwealth, 8. C. App. Va., March 
27, 188i, 8 Va. L. J. 299. 


9. CONSTITUTIONAL LAW—STREET IMPROVEMENT— 

PAYMENT OF AWARD. 

An act of the legislature which permits a munici- 
pality to take land for street improvement is not 
constitutional unless it imposes a direct liability 
upon the municipality to pay the awards made in 
the proceeding. Genet v. Brooklyn, N.Y. Ct. 
App., Jan. 188t, 17 Rep. 599. 


10. COYENANT—IN RESTRAINT OF TRADE. 

A covenant not to grant to any other concern simi- 
lar to the grantee, a right of way over the prem- 
ises over which the grantee was just given such 
right, or not to transport over the premises oil for 
any other concern is in restraint of trade and void. 
W. Va., etc. Co. v. Ohio, etc. Co., 8. C. App. W. 
Va. 22 W. Va. 

11. COVENANT—RUNNING WITH THE LAND. 

An agreement by a langd-owner, that the products 
of his land shall be transported to market by a 
certain common carrier, is not a covenant real, 
and does not run with the land or bind any subse- 
quent purchaser of the land. W. Va. etc. Co. v. 
Ohio, etc. Co, 8. C. App. W. Va. 22 W. Va. 


12. CRIMINAL LAW—EVIDENCE SUFFICIENT TO S8Us- 

TAIN VERDICT OF GUILTY. 

Evidence that witness went into defendant’s room 
attached to his grocery, found some whisky in a 
bottle, took a drink from it, laid down ten cents 
and went out, it being the only time that this 
was done, there being no evidence, that the de- 
fendant knew it, or that he received the money, is 
insufficient to sustain a verdict. State v. Ferrell, 
8. C. App. W. Va. 22 W. Va. 


18. CRIMINAL Law—LARCENY—ASPORTATION. 

If one thrust his hand into the pocket of another 
with intent to steal his pocket-book, and seize and 
raise it to the top of the pocket, and upon being 
detected, release his grasp, and the pocket-book 
be ieft hanging partly out of the pocket, then such 
taking and removal, is a sufficient ‘‘taking and 
carrying away’’ to complete the offense of simple 
larceny. State v. Chambers,S. C. App. W. Va. 
22 W. Va. 

14. CRIMINAL LAW—SELLING LIQUORS—SALE TAKES 
PLACE WHERE. i 
Where A. takes orders in T.’county for liquors and 

delivers them to an express agent in W. county, 
and the charges are collected in T., and A. 
afterward collects the pricejof the liquors in T. 
Held, that the sale took place in,W., and an in- 
dictment in T. should be quashed. (State v. 
Hughes, 8. C. App. W. Va. 22 W. Va. 


15. EMINENT DOMAIN—RIGHT TOJDAMAGES DOES 

NOT PASS TO SUBSEQUENT PURCHASER. 

Where a public sewer is built without right upon 
land, the right of a subsequent purchaser to re- 
cover damages in respect to the existence of the 
sewer upon the land, is limited to such injuries as 
may have resulted therefrom since the date of the 
purchase. Alexander v. District, 8. C. D. C. 
March 31, 1884; 12 Wash. L. Rep. 275. 
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16. EQUITY—JURISDICTION—DECREE OF COMPEN- 

SATION FOR DEFICIENCY. 

A court of equity bas jurisdiction to decree com- 
pensation for deficiency in quantity of land, al- 
though a general warranty has been given, such 
compersation to be computed at the average price 
paid per acre for entire tract. Kelly v. Kelly, S. 
©. App. W. Va. 22 W. Va. 


18. ESTOPPEL— NUISANCE — MUNICIPAL CORPORA- 

TION. 

A muzticipal corporation is estopped to enforce its 
ordinance against the storage of fertilizers by per- 
mitting a railroad to remove its storehouse within 
its limits. Mayor, etc. v. Ga. R. R. Co, S. 
C. Ga. April 8, 1884; 17 Rep. 582. 


19. EVIDENCE—SEDUCTION—DEFENDANT’S WEALTH 
On the trial of an action brought by a father for the 
seduction of his daughter, evidence of the pecu- 
niary condition of the defendant is admissible to 
show the extent of the injury caused to the plaint- 
iff by the wrongful act of the defendant. siddle 

v. McGinni;, S.C. App. W. Va. 22 W. Va. 


20. HOMICIDE — DISTINCTION BETWEEN MURDER 

AND MANSLAUGHTER—MALICE. 

In cases of homicide committed by violence, it is 
important to consider the character of the weapon 
with which the homicide was committed. If the 
means employed be not dangerous to life, or if the 
blows causing death are inflicted with the fist, and 
there are no aggravating circumstances, the law 
will not raise the implication of malice afore- 
thought, which must exist to make the crime 
murder. Unless such malice exists the homicide 
amounts simply to manslaughter. People v. Munn, 
8. C. Cal. April 30, 1884; 2 Pac. C. Rep. 745. 


21. HOMICIDE—SELF- DEFENCE. 
The right of self-defence may be exercised in be- 
half of a brother er a stranger. State v. Green, 

8. C. App. W. Va., 22 W. Va. 


22. INJUNCTION—USE OF MANAGER’S NAME. 

A manager of an omnibus company, who had his 
name placed upon its vehicles, is entitled to an in- 
junction to compel the company to remove his 
name therefrom upon his quitting its service, he 
being liable as apparent manager to penalties for 
breach of municipal regulations. Hodges v. Lon- 
don etc. Co., Eng. H. Ct. Q. B. Div.; 50 L. T. N. 
S. 263. 


23. INSURANCE—FIRE—CONCEALMENT. 

Where a policy is issued in response to an applica- 
tion and special survey, wherein all the facts are 
truthfully stated, but between the time such ap- 
plication was made and the policy issued, a mort- 
gage was given on the property, and the policy 
provided that the policy should be void for any 
omission to state every material fact such condi- 
tion related to the condition of the property atthe 
time of the application, and the insured was not 
bound to disclose the mortgage. Schroeder v. 
Wade Ins. Co., 8. C. Ill.; Reporter’s advance 
Sheets. 


24. JURISDICTION OF STATE COURTS—SUIT TO RE- 

COVER UsURIOUS INTEREST—NATIONAL BaNKs. 

A State court has jurisdiction in an action brought 
by a borrower against a National bank to recover 
the penalty, prescribed by the National “Currency 
Act, sec. 5198 Rev. Stat. U.S., for exacting and re- 
eeiving usurious interest on loans made by such 
ge Lynch v. Bank, 8. C. App. W. Va.; 22 W. 

a 





25. LIBEL—LIABILITY OF NK WSDEALER. 

A, at his news stand, sold a newspaper containing a 
libel upon B: held, that he was responsible in dam- 
ages to B for publication. Staub v. Van Benthuy- 
zen, S. CU. La. April 10, 1884; 17 Rep. 588. 


26. LITERARY PROPERTY—INFRINGEMENT—VIOLA- 

TION BY PHONOGRAPHER. 

A lecturer, delivering a lecture: written by him in 
manuscript, but learned by heart, and but oc- 
casionally referred to during its delivery, can not 
be taken down by ashorthand reporter and ap- 
propriated by publication, without the lecturer’s 
consent, and this rule applies to a publication in 
shorthand as well as in ordinary language. Nichols 
v. Pitman, Eng. H. Ct. Ch. Div. March 20, 1884; 
50 L. T. N. 8. 254, 16 Chicago L. N. 277. 


27. MALICIOUS PROSECUTION — PROBABLE CAUSE 

COMMITMENT BY JUSTICE. 

A commitment by a justice to await the action of 
the grand jury does not conclu-ively establish the 
existence of probable cause in a suit for malicious 
prosecution. Hale v. Boylen, S.C. App. W. Va. 
22 W. Va. 


28. MARRIAGE SETTLEMENTS—CONSTRUCTION. 

A marriuge settlement by which each party relin- 
quishes all claim, ete., in each other’s property 
by reason of their intended marriage, is no bar to 
the husband’s claim upon the entire estate of his 
wife upon her death without any descendants. 
Beard v. Beard, 8. C. App. W. Va. 22 W. Va. 


29. MARRIED WOMEN—RIGHTS OF PURCHASERS OF 

LAND FROM HER. 

Where a purchaser from a married woman of her 
land pays for her benefit the purchase money 
therefor, and the sale is held void, she will be 
compelled to refund the money, and the land will 
be sold to reimburse him. Mowe v. Legan, 8. C. 
App. W. Va. 22 W. Va. 


20. MUNICIPAL CORPORATIONS—LIABILITY OF OF- 

FICERS FOR MONEY LOsT. 

If money collected by a county treasurer be lost by 
theft, fire, or the failure of a bank where depos- 
ited, or from any other cause whatever, even 
although he be wholly without fault or negligence, 
he cannot, by reason of such loss, relieve himself 
oar his sureties from responsibility. Rogers v. 
State, 8. C. Ind., April 16, 1884. 


31. MUNICIPAL CORPORATIONS — NUISANCE— FER- 
TILIZERS — STATUTORY AUTHORITY TO BUILD 
RaILway STORES. 

A city has no power to declare storehouses of a rail- 
road built under statutory authority for railroad 
purposes, nuisances, orto abate the same, or to 
punish the company or its servants or agents for 
the storage of fertilizers. Mayor v. Ga. R. R. Co., 
8. C. Ga., April 8, 1884; 17 Rep. 582. ; 


82. NOTICE—KNOWLEDGE DERIVED YEARS BEFORE 
An attorney taking a mortgage is not prejudiced 
by his knowledge of a prior unrecorded mortgage 
upon the same premises, derived, nine years be- 
fore, upon witnessing and taking acknowledgment. 
of the same, but which he had entirely forgot- 
ten. Goodwin v. Dean, 8. C. Conn.; 17 Rep. 
581. 
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QUERIES AND ANSWERS. 





QUERIES. 


52. A in a deed to B of one of four lots reserved to 
himself, his heirs and assigns a right of way over the 
granted premises, the said right of way to embrace a 
strip between a point inside of a brook, and the 
boundary line of the parcel granted. A afterwards 
granted the other lots to other parties, together with 
all appurtenances thereunto belonging. Query, did 
such other grantees derive any interest in such re- 
served right of way either by such reservation or by 
grant from A? Was such right of way an easement in 
gross, or one appurtenant to the remaining lots which 
were mentioned only by way of boundary? If appur- 
tenant was it divisible and capable of transfer to asmany 
as A might see fit to grant it as incident to a parcel 
granted? Suppose there was no other means of egress 
from the remainder of the land, except by trespassing 
over other land, did a way of necessity arise over the 
premises over which the right of way was reserved, 
even if the reservation gave no right to the subsequent 
grantees? Suppose again that such way by necessity 
to be utilized, would have to be supplemented by a 
trespass, not objected to by the party interested, 
would it lie in the mouth of the first grantee to set up 
such trespass or would this fact make any distinction? 
Have A & B the right to make such right of way, if 
reserved as narrow as they see fit? 


QUERIES ANSWERED. 


Query 34. [18 Cent. L. J. 298]. One Jones, party 
of the first part conveyed to ‘*A. B. husband of C. D. 
and the heirs of A. B. & C. D. parties of the second 
part’’ real estate to have and to hold unto ‘‘the said 
parties of the second part and their heirs.’’ At the 
time of the conveyance A. B. & C. D. had two children 
living. What estate, if any, did the two children ac- 
quire by said conveyance? 

Denver, Colo. B. 


Auswer No. 4. I think A. B. took a fee-simple con- 
ditional at common law. The conveyance was to ‘*A. 
B., busband of C. D., and the heirs of A. B. and C. 
D parties of the second part.’’ It is evident, I think, 
that C. D. took nothing. Sheis referred to simply 
for the purpose of further identifying A. B. and the 
particular heirs of A. B. who should take. The 
grantor, I conceive, might have better expressed his 
meaning in these words, ‘‘to A. B., husband of C. D. 
and the heirs of the said A. B. upon the body of the 
said C. D. begotten.’’? This would clearly have given 
A. B. a fee conditional which upon the birth of issue 
would give to A. B. the right to alien in fee. This 
fee conditional weuld, of course, become a *‘fee-tai]?? 
wherever the statute de donis is in force. The case of 
Idle v. Cook in Ld. Raymond, 1148, is an illustration. 
Mr. Justice Powell observes: ‘‘There were three sorts 
‘‘of estates of inheritance at common law. Ist. An 
**absolute estate to a man and his heirs. 2nd. A fee- 
**simple qualified as to time of duration. 38rd. A fee- 
*‘simple restrained as to what heirs shall inherit it. 
**And this last was called a fee-simple conditional.” 
See also 2 Preston on Estates, 340 et seq., and Bacon’s 
Abridgement, Title Fee-tail. If the word ‘‘children” 
had been used instead of the word ‘‘heirs,’? a differ- 
ent construction might be put upon it, as is said in 
Powell on Devises, Chap. 24. Or if the conveyance 
had been to A. B. and the heirs of C. D., I think the 
answer of Mr. Crosby Johnson might have been cor- 
rect. But upon reading the authorities, I am of 
opinion that A. B.’s two children took nothing unless 
A. B. died without having aliened the land. 

Greenville, 8. C. J. H. H. 





Answer No. 5. I bave read with some interest the 
two answers to this query, and a doubt occurs to me 
as to the correctness of the solution. A fee limited to 
a person and to the heirs of his body, was a fee-simple 
conditional at common law. Lit. s. 13, Co. Lit. 18 a. 
Later such a limitation created a fee-tail Co. Lit. 20 a. 
A limitation to A. and to the heirs of his*body by B. 
his wife, or to his heirs by B. begotten, created an es- 
tate tail special. Lit. §§ 16, 29, Co. Lit. 20b. B5. 
Davis v. Hayden. 9 Mass. 514. And this is true al- 
though A. had no wife at thattime. Wright v. Ver- 
non, 23 L. J. C. 881; 28 Ib. 198; 7 H. L. C. 35. 

Fitchburg, Mass. EDWARD P. PIERCE. 


Query 36. [18 Cent. L. J. 337.] If a husband, two 
years after desertion of his wife on account of her 
adultery, but before the filing of his libel for divorce, 
himself commits adultery, is this a bar to his petition? 

Texas. A TEN YEARS’ SUBSCRIBER. 


Answer. Divorce is a remedy granted for an inno- 
cent party. Adultery against adultery is a good de- 
fence, (Wood, 2 Paige, 108,111), and adultery is a 
bar, though committed after the act complained of, 
(Brico, 2 Add. Ecc. R. 259; 2 Eng. Eec. 294-298), even 
after the bringing of the suit, (Smith, 4 Paige, 432- 
488). If the complainant commit adultery after the 
answer of the defendant is put in the latter may set it 
up by amendment, (2 Bish. M. & D. sec. 341, and cita- 
tions). For a discussion of the doctrine of recrimina- 
tion, vide 47 Tex. 336. F. M. ETHERIDGE. 

Groesbeeck, Texas. 


Query 37. [18 Cent. L. J.337.] A borrowed a sum 
of money from B forthe purpose of buying certain 
lands; executed his note, and promised to give Ba 
mortgage upon the land as soon as he (A) should ob- 
tain his deed, but A died before executing the mort- 
gage. Will equity create a lien upon the land in favor 
of B? A. DE R. 

Benton, Me. 


Answer. If the promise of B. to give a mortgage 
was in writing it would be treated as an equitable 
mortgage and enforced on the principle that what a 
party agreed to do shall be regarded as done. Adam’s 
Eq. 1385; Pomeroy’s Eq., § 368; 1 Washb. R. P. 489 
(side page); Rhodes v. Outcult, 48 Mo. 367; Hart v. 
Logan, 49 Mo. 47; Wilcox v. Morris, 3 Am. Dec. 
678. But see N. O. B. Ass. v. Adams, 109 U.S. 211. 
But, as the estate of a mortgagor is an interest in 
land, it would be contrary to the statute of frauds to 
allow a contract for such an interest to be proved by 
parol evidence. Browne on Statute of Frauds, § 207; 
Perry on Trusts, §§78 9. 1 Greenl. on Ev. §§ 263, 
266; Irwin v. Hubbard, 19 Am. Rep. 679; 49 Ind. 350; 
Curles’ Heirs v. Eddy, 24 Nev.117. And payment of 
the consideration—in whole or part—is not such part 
performance as to take it out of the statute. 3 Pars. 
on Cont. 393; Pomeroy’s Eq., § 1409; 17 Am. Dec. 58; 
19 Am. Dec. 33; Chambers v. Lecompte, 9 Mo. 575. 
See Houston v. Townsend, 12 Am. Dec. 109 and note. 

Hamilton, Mo. CROSBY JOHNSON. 








RECENT LEGAL LITERATURE. 


PACIFIC REPORTER. The Pacific Reporter containing 
all the Decisions of the Supreme Court of California, 
Colorado, Kansas, Oregon, Nevada, Arizona, 
Idaho, Montana, Washington, Wyoming, Utah and 
New Mexico, February 7—March 6, 1884, Vol. 2, 
St. Paul, 1884; West Publishing Co. 


This volume is the second of the series of reports 
noticed by us ante. 319. It brings us down to cases 
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publisbed as late as February 7, 1884. Over six hun- 
dred cases appear therein. We publish all of any im- 
portance as the Reporter appears weekly and they are 
so recent that they do not require repetition. The 
mechanical execution of this volume is the same as 
that of the first volume. 





THIRTIETH KANSAS. Reports of Cases Argued and 
Determined inthe Supreme Court of the State of 
Kansas, A. M. F. Randolph, Reporter, Vol. 30, con- 
taining cases decided at the January and the July 
Terms, 1883, Topeka, Kansas, 1884; Kansas Pub- 
lishing House. 

In this volume are reported about one tundred and 
thirty cases averaging in length nearly six pages. 
Judge Brewer delivered forty-six opinions, Chief 
Justice Horton forty-five, and Judge Valentine thirty- 
three. Six per curiam opinions were filed. Judge 
Brewer delivered one dissenting, and one concurring 
opinion. This is one of the courts which have kept 
their dockets constantly cleared and yet the judges hav 
done the cases considered by them complete justice. 
All the cases of any importance have been already 
noted in the JOURNAL, so that there is no necessity for 
referring tothem. The volume is handsomely printed 
and bound. 





<> 


MYER’s FEDERAL DECISIONS. Cases Argued and 
Determined in the Supreme Court and District 
Courts of the United States; comprising the opinions 
of those courts from the time of their organization 
tothe present date, together with extracts from the 
opinions of the Court of Claims and the Attorneys- 
General, and the opinions of general importance of 
the territorial courts. Arranged by William G. 
Myer, Vol. 3, St. Louis, 1884. Gilbert Book Co. 


This is the third volume of the series whose merits 
we have already commended. This volume comprises 
all subjects from Baggage to Bond for title. The 
principal subjects therein are Bailment, which seems 
to have been arranged by Mr. Myer, while Professor 
Schouler acted as final editor thereof ;jBanks, edited by 
F. Q. Ball, Esq.,of the Chicago Bar, which subject is 
divided into twelve subdivisions and embraces one 
hundred and forty pages of matter; and National 
Banks edited by th: same gentleman. This subject 
has nine subdivisions, and embraces over one hundred 
and sixty pages of matter. Mr. Ball is the author of 
an excellent book on banks, and the publisher made 
a happy selection of the editor of that subject. The 
editors of every subject of importance seem to be se- 
lected with particular attention to the feature of 
adaptability, and thus we are guaranteed that those 
subjects are handled by men acquainted with them. 
The grand subject of Bills and Notes practically com- 
pletes the volume, and this subject affords thus the 
opportunity of satisfying ourselves of the discrimi- 
nating ability of Adcibert Hamilton, Esq., of Chicago, 
a frequent contributor to the CENTRAL Law JouR- 
NAL, and other periodicals. This subject embraces 
about six hundred and seventy-five pages of maiter, 
being divided into fifteen subdivisions. We have 
closely scrutinized Mr. Hamilton’s work in this vol- 
ume, and we have no hesitation in saying that itis the 
neatest work that has ever caught our gaze. He 
seemed to have athorough grasp of the subject,and it 
does him credit. As if the names of Messrs. Ball & 
Hamilton were not suflicient, we have the indorsement 
of John W. Daniel, Esq., of Virginia, the distinguished 
author of the treatise on Negotiable Instruments, who 
guarantees the faithfulness of the work of those gen- 
tlemen, iu excluding the cases reduced to a digest, 
which seem‘to trouble the skeptics so much. As we 
have said before, the bar is conservative; they can not 
understand how cases can be thrown out without det 





riment. There are doctrines which are so plain, so 
well settled, or so obsolete that it would be an insult 
to a court of respectability to doubt them, or refer to 
authorities to prove their adoption. What harm can 
be done in digesting matter which will never be used? 
What.interest can the preservation of useless cases in 
their original form subserve? The reports are desired 
for reference. Why preserve that which will never 
be referred to? Again the same principle as may have 
been ultimately decided by the Supreme Court may 
have arisen in the lower courts a dozen times, and 
been each time elaborately argued. What advantage 
is gained by preserving them, when the authoritative 
decision of the court of ultimate resort has settled 
the question for alltime? These are a few of the 
features which distinguish this publication. The 


probabilities are strong that any case intended 
to be referred te will be found in full; the 
** dead matter,’’ the useless matter, will be 


found to have actually more space devoted to them 
than they deserve. The book shows plainly a desire 
on the part of both publisher and general editor to 
lean towards the publication of cases in full. The 
presumption seems to be fnfavor of publishing cases 
entire, but when clear and convincing proof of their 
want of usefulness is presented they seem to reject the 
case and relegate it to its proper “berth.” As the series 
grows in size our opinion of its value strengthens. We 
look with pleasure upon each volume upon its ap- 
pearance, and no one will hail the completion 
of the great undertaking with more real satisfaction 
than we do. We feel that it is going to be a boon to the 
profession, and if they do not take hold of it, we feel 
that they will be thereby depriving themselves of a 
vade mecum of incalculable value. The volume before 
us seems to be a Chicago volume, being edited by the 
two gentlemen before referred to, while the final edi- 
torial labor represents two now widely known authors 
from the two old commonwealths of Virginia and Mas- 
sachusetts. The publisher seems to have a great deal 
of backing in the ‘‘Hub,’’ having Judge Bennett, 
Prof. Bigelow, Benjamin R. Curtiss, Esq.,8. G. Cross- 
well, Esq., Prof. Schouler, Judge Lowell, Henry N. 
Sheldon, Esq., and we believe some others who are 
handling different subjects, with which they are 
thoroughly familiar. 








NOTES. 

——A very interesting point arose recently in the 
Supreme Court of New York, Special Term, whether 
a husband’s estate can be made liable to pay alimony 
to a wife who has obtained a divorce, after the death 
of her husband. The court reasonably holds that the 
right to support being personal, the divorce courts can 
give nothing but a substitute. 


The counsel for the plaintiff in a case recently tried 
in one of the eastern cities in his closing argument, 
resorted to numerous insinuations, and talked a good 
deal about the wealthy corporations and his poor client. 
Finally, in his excitement he made an insinuation 
which aroused the opposing counsel, who insisted 
that there was not a particle of evidence to support 
sucha statement. ‘‘Evidence! evidence! who cares 
for evidence?’’ said the orator exultingly. ‘‘I am 
using the common sense of this jury, sir.’’ ‘*‘Your 
honor, ’’ was the sarcastic rejoinder, ‘‘if my learned 
friend, would use his own common sense 2 little more 
and that of the jury a little less, this trial could pro- 
ceed with fewer interruptions.’’ Court, jury and 
audience joined inthe laugh that followed, and the 
counsel continued his argument naturally somewhat 
embarrassed. 
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